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AfRE
BN ?’I%_

RIEHA A ZHL (World Trade Organization, WTO) 4tlt, TR LERIRS
5 FEHE B B S I I £, FEEIRR A 2 ) o LU R AL AR R AR A, T REIRSS S
TEVFZ RIKG AT S48 HEFRER 51 ERMIN, 1R EPETHAERRE % i & e R
A, EEMR BIRSS A B AEERR A 2 R EE S RN, o RIRTE T IR LA
PAR S5 52 5 G IR A 52 2, 2

2021 FiEERE A WTO 20 4, iX 20 fFBEZ2FREZS T PR L B 20 4, H2RK
ER%5 52 5 2RI INIERS. B ETRERSS ~E 5 GDP AIELE M 2001 FHY 33% At
FFI55% A, HE G FRE ORI 10% A, g0 T RIE S R LSS 2=
B, ° 3 2021 K, FRECES 7 FIRFRS R SRS KEMAL, RS 5k &
G RERSR LB SAR T,  “HhERST EECh 2RIk KBNE KRG, * fEETHE
IR R A, RREFATIR, BT S HHE3KN, FREFAR B H L+
T 2020 /£ 11 A 15 H%E (KE2MAETFIKIEXLR P E)  (Regional Comprehensive
Economic Partnership, RCEP) , RCEP HH & TRZMRS WAL, BUITEEEN
INFIARSS B2 5 5e 4 IR, A EIBRARSS A 5 AR Je R K Je = A AR i, © T “— i — 1%
i, BEEEERORRZRE, DIEERM, KREHE. B5 R ARHTEIRS B 5 RN

*OANE, PEARKRFEEGEE. @AM, athRBRRS [ AR ERE AR,

1 See World Trade Organization, World Trade Report 2019: The Future of Services Trade. i%fEE R 54tit
BABEEE 2017 4FJK,

2 Roberto Azevédo, Forward by the WTO Director-General, World Trade Report 2019: The Future of Ser-
vices Trade.

3 FHMERE: (CTEET WHARRE A ARHE R AR ERE) |, B (CREPIN) 2021 455 9 H,

4 RESHFERE “RR7 LEVLE, BHrEERNE, 202149 A 7 H, http:/www.bj.xinhuanet.com/hyzt/2
021zgfmh/gundong/2021-09/07/c_1127838100.htm 2022 4£ 1 A 16 B o

5 RCEP 7E/Il%5 52 5 SUs IR s I BCRHERN AR SS B2 5 WG K, =R, 2021 4F 3 A 25 H, http://www.scio.
gov.cn/32344/32345/44688/45119/zy45123/Document/1700953/1700953.htm (2022 4£ 5 A 26 B o
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F ]l R R 55 B2
WS (2022)

WK, °

SHEFEBICEH, ARSS 515 2 E bR 51 7 (1 B S 2H Rk 70 N PR e 51 5 VR Y B LUK,
FENTERT L AR R P B A EE R, PEBRDTRGE, AR, 2RSS 52 K RilE,
AR AZFFE IR, 7 2021 2 TR FFRZE, PERSHEERS IR,
PRAEMEARSS AR ISR TERL R, IRSS SR B RHILEI AT 72, RS589 K K- AW Tt
SR 4 45N R (GRS ANE) AT, FIH &R A H 5% B E5RRS 15
mER, DUARRERERRS A2 0 A RRIGXSE, RETE 2021 FRKZ IR
AR, RCERRE R SENE S, © MR IR, N2 RS 55 BT,
RGN Z B, RS WITR AR ESIATT B EE T &,

TEME R, ARG HEAEASE 2021 NS INRBEBEE LD, XEFLE
SAPNE FRHIARSS B 5 FU K i, ERANIN 1L 2021 4 FRE MR 55 Mk & e A AL Ui AR S5 b A
RIEFEIUE S, FFREARR 7T RN

6 BFAETFHRIRELD, ERIMNRINEEE—MRSHSE “—H—i" BRER, Fiftt, http:/www.gov.cn/
xinwen/2020-09/09/content_5541990.htm (2022 4£ 5 H 26 HififD)

7 “SEEAE 2021 FrEERRRS B 5 R B 2 2R IRSS A B g FRFROBEGEE |, Frtert, 202149 A 2 H,
HEERSCIL: http://www.gov.cn/xinwen/2021-09/02/content_5635041.htm (2022 4E 5 A 26 Hifii#])

8 “HERHSHAZEENE, HEERZFEFMYK” , KEM, 202149 A 4 H, http://www.gstheory.
cn/wp/2021-09/04/c_1127827826.htm (2022 % 5 A 26 HiF) »




BRAC -

=, ZBEE: WTO (RSS2 ZERMEISEXMH) XMk

2021 4 12 A 2 H, BIEREAEHNK WTO 67 MK AIERALZ R T ks 7% E
NRIHNEAINES) , FHIANIRSS A5 E RIS FIAEI (Joint Statement Initiative of
Services Domestic Regulation, SDR) AR &5 5158k CARSS B4 2 [ NIl 22 S0 )
RESMITE—ERNTERS B IEREME TR, ° WTO B 2R 5 IRA “ZIREREE” B
2001 FEFDOR—EBRES, © RS SENHET AR RIS T WTO 214585
M= e EZEAEE,

(—) (SDRBEXH) WIBNE

MR%% 52 2 E RIS AT 2017 4 12 ALE WTO 58 11 BRI (MC11) RIEREIR,
GEHIRERSTIFAR I (R 55 52 5 1 P AR ED & e B — iR 55 B2 5 L N LRI 275 ) (CRARCSDR
ZEM) ) o EENERTY, MMAILT &S, MUES T RBEFRARKIE 7 F1) 520
AT, MNGESEVES T R BN, B 75 A DO B IR S5 42 Atk 78 BRIl #
FF, FERMANZRHR 7y, $RH T IRSS S S AEHE N AT & & MRTERIARIE, 2R
IESEHER, HAXNRSREE R TR B, RS INTTHE, ZEEERIRSS
RUREERYE, HERIESCRIVFRT, BEOBIRY RRIE S5 R A T ISR R s,

FERARNEL, (SDRZEfF) RET SRS HASMHRRIVFRIZERMFEF, BIRER
FIRERF AR EORIRE, B EMeREIRSS 52 % [ MU R ERA R, a] wULPEAER M, £
BRI, (SDR ZH3¢fF) ZK WTO R AT T A RS W VFA] 2R AR Fe,
SEARSS TREBETT AIHEAT B WAE S ML, EAATAR SR S5 W A IR AR MU AR OG22 75 7 L
FRENT AFESE, ErmWEATH, (SDR S ) Rk i s Mg 78R MR
A2, fRECA VPRI S AT, RVFERIETT ORISR R NV R SR i — 2

9 WTO, Declaration on the Conclusion of Negotiations on Services Domestic Regulation, WT/L/1129,
December 2, 2021.

10 ZREEKERR T ORGSR S EPE)  (General Agreement on Tariff and Trade, GATT) JiiRikH
FZMLUR R R R R TIR R BAR T, i, —SR BRI B RN B fe s B SR, 2RI
WTO B (consensus) RIEHLHITELEFIGE KA, See e.g., Genevieve Dufour & David Pavot, WTO
Negotiations: The Unfinished Doha Development Agenda and the Emergence of New Topics, Global
Trade and Customs Journal, Vol. 15, No. 5, pp. 244-251 (2020).

11 WTO, Joint Initiative on Services Domestic Regulation - Reference Paper on Services Domestic Reg-
ulation, INF/SDR/2, Nov. 26, 2021.
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BEES, MMM THE, (SDRZEMF) ZERHIEHRFLL - PEEILK, VrHIE/bE
e HIE, BZH T /AR E R, RIRTR AN GEANEN, PLaJriEi sy =l
TEASEHORIRIE, BRI T NERT, HAER S 2 AT,

(Z) (SDREEXH) HWIFRREX

1. (SDRZHXF) iKBN “RuBBE” bk

RGBT E ST REA T E BB 25, WELTFF AR Y EiE, 7k
RSN SITTIE R G AN AT 2SN T, S5 R ESINTT BAKIE I E XS5 ER =%
e FIEE, HEMERFRN “XHZEE”  (critical mass agreements, CMAs) = “Ilfi
RERE” , WE AT REE B EN Y E RS KT WTO i, * SDR #HAIE
A 59 > WTO BASM, BHEEBNTH 67 MK, WHEHE, EEMERERRE
TENHIARSS B 2 i A IR 9 ArpkiR, HAHOHEASE 80 B HER S8 10 WENEARZ
IMEAl, SRR IIARSS B 7 &tk 25 R ERARSS B 5 90%, KB “REEZEE” HIbRIE,
ik, (SDRZ%fh) wIfEf B EFBEM LY ER Y KA WTO i, WTO &
FHEILT - EhiZ £ WTO 5% (SDR 2% Xfh) Efiex EMFZMNS 5 /st
Hth WTO R, Fogih Hy) Sy SSH A RIEORERD), DA S| 3 2 i U HU2 R bl
AMAe

2. EBBASIAGEELS, Bidik WTO BEHIshE

755 52 7 15 PO AL L2 Tt B H AL 20 47 DR B IR SRBE LA 1D 1A 75 sUBUS BER R AY
BB, HSRPHNERRIMN, R SRH G a] DAR AR T AR, IX A B T EIR T H
WAITIRE, Dottt BRAAGURK MBI IR A B R PR LB AR I, RS B2 5 [ PRI 4R

12 Ibid, pp. 4-8.

13 See Manfred Elsig, WTO Decision-Making: Can We Get a Little Help from the Secretariat and the
Critical Mass, in Redesigning the World Trade Organization for the Twenty-First Century, pp.86-90 (2010);
Peter Gallagher & Andrew Stoler, Critical Mass as an Alternative Framework for Multilateral Trade Nego-
tiations, Global Governance Vol. 15, p. 375 (2009); Gary Winslett, Critical Mass Agreements: The Proven
Template for Trade Liberalization in the WTO, World Trade Review, Vol. 17, No. 3, pp. 405-426 (2018).

14 WTO, Negotiations on Services Domestic Regulation Concluded Successfully in Geneva, Dec. 2, 2021;
https://www.wto.org/english/news_e/news21_e/jssdr_02dec21_e.htm (last visited May 18, 2021).

15 SWFEM%E: G WTO SINBEERAAHRIEILED) | 8 CLERIMEAREZR) 2019 455 2 1, HiE:

5



BRAC

(RS EWE) (General Agreement on Trade in Services, GATS) J#1LREMLR T

RIS KK, FARIE GATS X TEUUKIERNTEF T DA, ARIASIR 7157
G, FTTHFERGARIIRRE, £ 67 M2 EMAY, #(F 2021 FREA 41 DA
BT IERIBS,

3. (SDRZHAF) F543 UHM0iNi 55 51 5 A

AR TR HORER RIS, RERRSHAZRELE, 8ESH T, RE5H
ZHETEEAR S 2ERA B —F .  (SDR ZHE ) BN ELEIE AR R AR SS A4
BFRTHHLIARE, BRICRE AR, B2 RIRS R E R, Rt RAZMEEH
LRk, 2% XIFRERE 2k 2 5 ERRSS 5 % 84182 1500 {23%
TERAR, JUHEERHVMYEE, SRl mlk. EERIEERS G B, Y

4. £ WTO P& ks AL 250K

(SDR 2% ) 105 2 14 22 4 “fEidlE” (D) KEME, RRTEHE S %
WUIR S5 R BE AR OGRS RS, AR OR “IX LR IR TEAR S5 $R % Z TR B I o IX
&2 WTO il i BBt 2 %3k (social clauses) o WTO H §ij (E£E #1735 HI 51 E AE g
ERAIEIRA EFE "R MEAZETFRA” | “RRAHEERIE" &, 2% X E RN
NHEAFEE R, BERESIMFEEFREMPRB L6 FES SRS ABINA], Bh
WTO HHFEALLFFRMN (women economic empowerment) FJEZIRE,

(2) hES (SDREZEM) K%K

—HPK, HERSITRUEERSS LAENRSKEIT R, M6 7 GhERiik) KR
BIEM, WAL T EAE RS AR RTINS AT E R A0t T R PR, REM
2017 4 MRS ENMEH” EILRABHN NS S, SMUKEETTRERHA, FH IR

(ARG WEM WTO WHBRRRIERE) |, B (EFRETHRYF) 2019 4F55 2 H,
16 WTO, Joint Initiative on Services Domestic Regulation - Schedules of Specific Commitments - Revi-
sion, INF/SDR/3/Rev.1, Dec. 2, 2021.
17 WTO & OECD, Services Domestic Regulation in the WTO: Cutting Red Tape, Slashing Trade Costs,
and Facilitating Services Trade, Trade Policy Brief, Nov. 19, 2021.
18 WTO, Services Domestic Regulation - Rationale and Content, Potential Economic Interests, and In-

creasing Prevalence in Trade Agreement, November 2021, pp. 2-3.
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WS (2022)

BT, PSEBOTRATAIRITSUER S, EPAERET, REZFRS TR A E
IRFEROTT R, VBRI N R RIEMEATRIR, R0, WERNES T M6
KT BRI RIE RIS, A sE s s R s,

FEWE N EERIRF A S E K, (SDRZ2EXM) WIRIERSS i IR E R
BN — P W5 RS AN A EZ AR, A BT E e SN A AE SR A ML R b SR
WS E VPRI ISR, JREd B 57 SR IR S5, IR, I0A B T IRk E LA
FRizafIpRA, NIREIRSS 55 e R R BN fREE,  HATIREC 72K GATS k& E
K, K577 HREMERNZ AR F H V& IR 2L

19 #iferl: WSSHRME WTO ARSS 52 % E NFLHID: & IREDGR AR, 2021 4512 A 8 H, http://www.gov.
cn/xinwen/2021-12/08/content_5659345.htm (2022 4£ 5 A 28 HIif) .
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=, (RiEEEEFRFEXRDE) PRIRSSA

(K EmAFIKEXR R E) (RCEP) T 202241 H 1 HIERAR, fr&H 2K
ANAfRZ, SRHERR, RELREIN AR S XEAE, WL T A E 4277 e
ZMEXFBEBRA S, (R XIRET — AR SRBEAE, IR X)) E 2B 5% Y
KR RETFEIMER BT, * IR%5 55 B L AR R 2 RCEP ERNEZ —,
RCEP 1Eii2& WTO JIR55 52 2 MUNKESR A B Atk _E A HOGERR, etk 7 HAthmkoF B |
S5 thE (FTAs) xRS 55 BIH 4L RMhI g, IR il F AR OB, il 3%
REREFLACHTIL IR, BARRZRL 77 0 LN AR 508 AT B HECRAEE T 3K, SRR RIS 77 1)
RIEKVFBME, AMREEHEMIH RCEP 8 8 & “REH 5™ 51Z=M (RRIRSHE) (B
EARSSEPE) |, PR TR B R SR T A AR S 55

(—) XFRSBASH—FM (55 8 F)

RCEP % 8 FALE T 55 5 5 B — B, RWE kT IRSS B 5 IR E T, PR—
ZFSh, ZEHNEMIRSS. BERS S LRSS HIE T =P,

1. 55 8 R R WNE B

(1) AFBD X5

55 8 MEHRIES 25 51 8-A (&RRSS) , 8-B (HfEMRSS) , 8-C (LRSS =4
BifF, ARRO XSS ERMHEY | TIHEA Y. REEMGE”, AAKIERS R
HEAR T RS >, BLE BT RASIEHLH *, USSR 277 £ 2K (local
presence) . Hr, B{AKIERS NSRS RE EIEXEH], DS 2 BEERIEIHRE

20 WEER: EPRETA K RCEP B4 30E G0, 2021 4£ 11 A 6 H, http://fta.mofcom.gov.cn/article/
rcep/rcepnews/202111/46078_1.html (2022 4= 1 A 18 H¥jiA) . RCEP HhE XA S WA E H HE 5 XK,
http://fta.mofcom.gov.cn/rcep/rcep_new.shtml,

21 RCEP, % 8.4 %,

22 RCEP, % 8.5%.

23 RCEP, 8.6 %,

24 RCEP, % 8.3%. #H8.74%. #8.8%.

25 RCEP, % 8.12 %%

26 RCEP, # 8.11 %.
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Hh I R AR 55 52 5
WS (2022)

THEGS R ZHE, ALt RCEP FEARIATL) 5 AR A KT 6 R#ETHE H B L) R R TG 1,

(2) BRI B . RGN & Hfe s i

RCEP 4i 2977 KT Wk 55 B 5 i N5 H RAFIE L P& TE, A M P i fl) 2 8 X
HE EERE: — R SR IR RAIRBR BRI R”  (Schedules of Specific
Commitments) , 5—FuERHATEITERIIRBERXE NFEERAIER"  (Schedules of
Non-Conforming Measures) . RCEP 4i#)77 KA SS 52 5 & R/ FRIE N R E R Z 5
WK, #RH GATS 8 CPTPP Ay — il FeA NI HE DR A 46275 2 AR 25 70 e, [l
RCEP OISR T RIGEAKIAERGNZ T, RVF&ERZ)7T B EIEFEAT & HIF R K]
R, DAZE SRR IR SS B 5 R IR B b, 2 FRESE 8 /MR ACR A IE A 2
IR “BAKIER”

(3) BRIRBIE S A% B i B L5 17

N BB S T EIRSS B 5 77 R B e e, SRS BE BUE BT oK DL B E 4
LI77 ARM EH BCECR, BRI UK AR 4620 77— 778156 IR S5 B 5% B AL AR E )
17, RCEP X BARZIERFINFHE A TERSHE 7IIRBUE &7 (standstill clause)
5tk (ratchet clause) , HERISRERRZER, * —77H, SFL97700R AR KK
R WRE) , MAEKIERSPLL “FL”  (Future Liberalization, Bl “A(B/HL” ) X
HE—25 B BRI T TN CARRE . (EIXEEER TR 3800 T, ARl AR A 2R 4 N HYIE
Fak. BRI PR, VR, NOMBRE FIRERL T BT IE, RIPURBIE 2k, ¥ a—4h2Y
T34 JE A HEAE E D 8EBR T H 5 Hidg i N 55 s E RARIEB LSRR, MZ462Y
FiAGBE 5 DASE INIZAE i 5 iR S AR 77 SOZ S T IB 1E, Bl ZsRk, » 55—
Ji, ZRATACRAARHE A TER, WHHREAARSGCHNE THEIRE R G B K,
BERERLTAERIE DA RTHETREAIER” I, BRI HEEASEAE ™0 X 55,
HBE ARl B (LS,

MRYE_LIREOR, 4277 NG R A BARIERIC R TR TG R, 1R RS2

27 %T RCEP MR AFI#EMAMER, see Ministry of Trade and Industry - Singapore, Understanding the
RCEP Services, Investment and E-Commerce Chapters, pp. 10-16.

28 RTIXMAELZINEIALE X, see European Union, Services and Investment in EU Trade Deals - Using
Positive and Negative Lists, April 2016, p.4.

29 RCEP, % 8.7.3 %

30 RCEP, % 8.7.4 %

31 RCEP, 8.8 %.
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HOpREC TR, (HRRBIAR B BRI, R B RIERIOML T, R RIRSS 55 Ehs
G N RIE PSRRI R AR, ADUBIERRE “FL” 8¢, B TE2EEIR
B BRIRSH 1, W% Feaetk, R T RCEP (AR5 95 FF KIS |9 R I 559
o R R R 5 2 R B A,

(4) 5 HBRRACENS PR

MRS R T IIRSS A 5% B Hfk, RCEP #4RAH BAOKIERNE4HL TR E T LT
AN, FUE HSRARL) 77 RAE 6 PR HIE TS AL LN RS B, RCEP #HAf BARKIE
RIERS NS, ME TR, INIRESR N B BRI, B DA GATS
&7 FTAs RN BEINE EASRIEMAR S, FFEM eI 6 tFIT M, RS 5
ZOSAMTIRS EI R, BRI LE S 85 0 T B (e 77 3

(5) M55 ABMEPAE (domestic regulation)

RCEP JIR55 5 Z B WA ERY RIRSS WRTHIZE AN S, R A FIEIRIIRSS B
NG, HRALTTHIIRSS KR5S 1R B3 PR AR B AFI8, RCEP [E PIRLH 5% 0K B i H
fib4i 275 AR 55 12 8 IS IR BIAE 7 ORI (K,  ZOREFL) T £ Al TR P SR
TERE P AR R MERAEZR, AT IS A IR, AN SR R U N 2 LR R el B e,
RCEP BN XSS EBAR BT, HHTEFERTHEREAMS&EIWEN, K
X FEFTFIF IR HEINER, > 1o, RCEP BER&HL) 75 ROE T FIE M 75 2K A i AR S5 B
SHRERNEMS ERRE, FHEHTREERMIUERITER, s ARt EE,

(6) BUbLELRA M

RCEP AHIAE AT i A& i A AR TE R GR ) T BN 1 “ SR BSRMIARE” 55,
EREEORYMEET  CPFR “BAENST ) iR NIRRT, - EASRINERSS R
(R A 2 MR N7 S R A7 AR BRSO f RAE DN e v HOdE I 5 52 77 AR BEAIR 5 RO R 55

32 Pasha L. Hsieh, The RCEP: New Asian Regionalism and the Global South, Institute for International
Law and Justice Working Paper, 2017/4, New York, pp. 46-48; Jane Kelsey, Regional Comprehensive
Economic Partnership (RCEP) Services Chapter: Risks for Developing Countries’ and LDCS’ Policy
Space and Regulatory Sovereignty (2016), at 2-7.

33 RCEP, % 8.15 %.

34 RCEP, i 8.14 %%

35 RCEP, % 8.14 %%

36 RCEP, % 8.11 %.
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WS (2022)

FEENST EH TSRS A S =M, RIESSeat, SN B R ABE, 1EM
EREARE A RAE R T, ZMNER TR (Rl Midelr) @i ks
BT AIR AR S I A, X TR RS [ RS, 5SS RS E Bt R
HREREMREE S ¥ BRTERR Y MEE, “SIEERENER 2 “BENST M5
—E, MERKE, MAFERS, mEANRFNREEBERNET “EREONER”
REHSHIFEZOR, fERITE R ARG, M3 A2 BI5I,

2. TIEHTEHEEAS RCEP 55 515 — i ikt

RCEP IR55 52 2 MU AR s 2R, W 3RIE 52 28 i 55 52 5 [ P UL, et B RO 2
H T EORAIAN I, RETRERAIMELE NI KRGS 51 2 MRS TE AR b, HE—
TR mIRE RS I BOKY, [FINBRT @KCEHIEERDTI, R SCE IR A R ATE

.

(1) WEH LB EESATHRIESIE, FIRMERERIBOK PR

RCEP 1RSS5 52 57 A& Vil RS B, A REIRREKPIRSS B 5T et 7
WELZEM; T RCEP B MIAAHE AT RITIER 6 tFIIR, DAL ERIBIIRBUE 55K
SRR, A RE D TS AR AE PR T E MBS R R EK, ST RCEP AUER A
HARAR VAR HARTERIGRL 75 NAE P E RS 3 FE NSRS FHE M BUR AR, IREN
FEFRSZAHE A BORE R Z ATAPELF B E S HET ) AT MRS B HITR R,
ARETE “BERRMLT . “BEANHEET 0 “BERABENT = REEIRS S KPR S
EEOR, PRWARSS A B0 AR TS RIS AR BRI M NTER R, AE
T 5% FH 07 T 175 B 4713 75 T 15

(2) B8N SORIENE, A REN 5 51k

RCEP X RFAFHE AR HATERAL TR T "5 X557 o EERmEIREIR
TR | BF RGN T, 27 S THRESIRSS 52 % B it s B ER ., M
GATS =, “BfFXN5E" B—UUEREMAH X5, JREHAERRG, SR s
EWHERS PIUE T A -AAFESR, BN, 16 GATS AKimaRkr, FREXSEMES, HE-
5. BalmEMBIERS. ENRSHIRK— (SR Frigry&iEh “IE="
X AR W =, PR b BRI S5 4e it dn s 5 S st i SR EH 2 5 4R

37 ZWAHE. BRI QEEEBERSS e At A5 SR YA E M — e X RIER S AR =) |, #idk
HIMERIR M) 2020 4E55 3 1,
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HAERSS, MPAMERERZFENAFENATR, X RPN IR St A 2K, 1%/ RCEP
ITENIHIRTESR, RETENHIE NN RHERATER" rRERN, XEWRERERAE
RCEP U F32% “ZAFENSE” WLIHR,  “B47 X557 MIREMRS WA ERE i T HPkik,
N AERERER RSS2 7 B RE %, H SRR TERREN G, NskERS HANEF
TEAERI IS BE RATROTRIG BN,

(Z) ERIARSHMIf >

1. RCEP CERURSSHIE) M3 RP%

(RRARSSHIIE) DAL T3 54 XS5 by, ZORARZ)T5 ) B AR SR AT R RIR S5 Tk
A RAFIE LS5, PAREEY 5K 355 BARMITT 3K, RORE RARE XSS HIVE Lo FRHFEE 10 Z00E,
N—4EL) T E R — ST BRI RO — B HRAGUL R, 77 I EH G AR ARtk S,
#2077 RLRIR I B USSR A T TERSS B4 5 B T I N RO R 55, IR 4+
0 B N RRRSS QTS A5 R RIVTRE, MR T 0 SRR SS i1 R AP ER,
H o ERlE R RS R 5 A PR G T AR, T B ZREEN Y B0 T A FEHS TR
AL 53— 44077 B B R UG 7512 2R 1 [ - P 92 (R T [ e Fod@ i TR el B A T ik
FRRN ARV HAE SR USROG O TR AT RRIRSS . 2077 BEAS I S N2
RAR S5 1R HE DT B BB TR iE B, wifiad iy e ey sU T A,
WASYIRFHA L N AR SS R A T H R EIS T RIS BB, ©

BRARSS LR R X PR RE T “ERIET AURHE, MAEARERF S WE R
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SAXSANRREE 3 — ML e, U2dk 1985 4 (PR S 5&FAEE) DORHERE
KA R EEIRCEES I, R HRT CAT B A= R A 52 H R 22 5 0 1 I AR 2 [A]
Z, [EfEMNER FE, CAI 53E 2020 4 11 A 15 HAE M RCEP A sl 3R E i 464
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FEFFIE AR, ARG TFRIE. 50 S 87 R FER B RE,
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or Bottom Up?” , (2014) 48 (2) Journal of World Trade, pp.191-218.
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The Case of the Negative List of Non-Conforming Measures” , in Julien Chaise (ed.), China’ s Inter-
national Investment Strategy-Bilateral, Regional, and Global Law and Policy (Oxford University Press,
2018), pp.93-98.
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LT BRI RE BRI,  FLPR R T AR ERAE SRl R 55 8 5 T AT A

5 —, TP IOARE [ BB A B fE T TR0 7 T, CAT IR 55 9B AR ) EAG ORRS
G OREA R ARG AN BRAT A A R RR S5, AL GATS, FRIETE CAI HRYERIITHURIETH
IS0, BIANCERRA TR A A 55 T B4 T HEERAIR T, Sehadd, W B, SR
FIEERANE RIRSS . ™ CAT TEFF AT 7[RI T 2 AR AR, @ e s b,
BRI S5 BISN R A SRNENI I E R A5, X PRIEA E SRR SR 2 2 FIRE BT I E 23,

B, WA P REANGE—, ETHROLEREAMIEE A K SRR S EE 2,
CAT X <2 IR 55 o B A R B e A0 X075 B BB MU B, FE eI S5 1R AP m] . B
R, RHHSMBHRESL T LA Hr iR S R B 55, EREG T RFRE,

=, BRI S XBERTE, CAT X <Rl 67 1Y T AR T 97 < AR 55 R onf < Rk
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Annual Review on International Trade in Services
in China (2022)

Shi Jingxia*

I. Introduction

According to the statistics of the World Trade Organization (WTO), in recent years, global trade in
services has enjoyed an average growth rate twice as much as that of trade in goods, and its share
and status in international trade has steadily increased.' Trade in services occupies a dominant posi-
tion in the international trade of many developed economies, and its proportion in the international
trade of developing economies is also rising rapidly, but generally, the importance of trade in ser-
vices in international trade is often ignored. This is partly because of the invisibility of services and
the complexity of the issues associated with trade in services.”

The year 2021 marked the 20" anniversary of China’s accession to the WTO. These 20 years not
only witnessed the rapid development of China’s economy, but also served as an accelerator of Chi-
na’s services trade development. At present, the proportion of the output value of the service sector
in China’s GDP has risen steadily from about 33% in 2001 to about 55%, and the export volume
accounts for about 10% of China’s total export volume, narrowing the gap between China and the
world’s industrial structures.’ By the end of 2021, China had remained the world’s second largest
country in services trade for seven consecutive years, and the proportion of imports and exports in
services trade in the global total had continually increased. “Chinese services” has become a huge
engine for the development of “global services”.* At a time when COVID-19 was ravaging the
world, the global economy was in recession and unilateralism was on the rise, the Regional Compre-
hensive Economic Partnership (RCEP) was signed on November 15, 2020 by totally 15 countries,
including China, ASEAN countries, Japan, South Korea, Australia and New Zealand. The RCEP

includes many aspects of opening up the service sector, aims to create a fairer playing field for ser-

*  Shi Jingxia, Professor and Doctoral Tutor of Renmin University of China Law School, Arbitrator
of Beijing Arbitration Commission / Beijing International Arbitration Center.

1 See World Trade Organization, World Trade Report 2019: The Future of Services Trade. The sta-
tistical data in this annual report were up to the end of Year 2017.

2 Roberto Azevédo, Forward by the WTO Director-General, World Trade Report 2019: The Future
of Services Trade.

3 Yin Weihua. Outlook on the Characteristics and Trends of Changes in China’s Industrial Struc-
ture during the “14" Five-Year Plan” Period. China s Prices, 2021, Issue 9.

4 xinhuanet.com International News Commentary: China Shares “Trade in Services” Development
Opportunities with the World, September 7, 2021, http://www.bj.xinhuanet.com/hyzt/2021zgfmh/
gundong/2021-09/07/c_1127838100.htm (visited on January 16, 2022).
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vices trade competition, and has a positive impact on the establishment and development of rules for
international services trade.’ During the “Belt and Road” construction, along with the development
of information technology, new types of services trade represented by the Internet, big data and
cross-border e-commerce are becoming a new economic growth point. °

General Secretary Xi Jinping has pointed out that trade in services is an important part of inter-
national trade and an important field of international economic and trade cooperation, and plays
an important role in building a new development pattern. China is committed to opening up and
cooperation for mutual benefit and win-win, sharing services trade development opportunities and
jointly promoting world economic recovery and growth.” The year 2021 is the first year of the “14"
Five-Year Plan”. China will continue to open up its service sector, accelerate supply-side structural
reform in the service sector, continually improve the system and mechanism of trade in services, and
continually raise the level of development of trade in services. From reducing the foreign invest-
ment (including foreign investment in the service sector) access negative list for the fourth consec-
utive year, to issuing the negative list for cross-border services trade in Hainan Free Trade Port, and
then to exploring the development of a national demonstration zone for innovative development of
services trade, China sent multiple signals of advancing economic globalization and deepening inter-
national economic and trade cooperation in 2021.° At present, the world economy is facing multiple
challenges due to the ongoing global pandemic and the overlapping effects of the Russia-Ukraine
war. Opening-up and cooperation in the service sector is an important force driving economic recov-

ery.

In this context, this report focuses on sorting out the services trade rules and commitments under im-
portant multilateral, regional and bilateral economic and trade agreements that China participated in
or signed in 2021, observing and discussing the development of China’s service sector as well as the
key laws, regulations and documents in Beijing’s service sector in 2021, and looking into the future
market opening and rules development.

5 Website of the State Council Information Office, RCEP Agreements Reached within the Sector
of Trade in Services will Drive Significant Growth of Trade in Services, March 25, 2021, http://
Www.scio.gov.cn/32344/32345/44688/45119/zy45123/Document/1700953/1700953.htm (visited on
May 26, 2022).

6 Xinhua News Agency: Digital Economy Boosts Confidence, Business Environment is Improved
at a Faster Speed - New Focus of “Belt and Road” Construction from the Perspective of Services
Trade, http://www.gov.cn/xinwen/2020-09/09/content_5541990.htm (visited on May 26, 2022).

7  Xinhua News Agency: “Xi Jinping Delivered a Video Speech at 2021 China International Fair
for Trade in Services and Global Trade in Services Summit”, September 2, 2021. For the whole
speech, see: http://www.gov.cn/xinwen/2021-09/02/content_5635041.htm (visited on May 26,
2022).

8 QSTHEORY.CN: “Sharing Services Trade Development Opportunities and Jointly Promoting
World Economic Recovery and Growth”, September 4, 2021, http://www.qgstheory.cn/wp/2021-
09/04/c_1127827826.htm (visited on May 26, 2022).
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II. The Multilateral Level: WTO Reference Paper of Ser-
vices Domestic Regulation Signed

On December 2, 2021, totally 67 WTO Members including China jointly made the Declaration on
the Conclusion of Negotiations on Services Domestic Regulation, confirming the successful conclu-
sion of negotiations on the Joint Statement Initiative of Services Domestic Regulation and the sign-
ing of the Reference Paper of Services Domestic Regulation (SDR Reference Paper), deciding that
participants complete their respective official approval procedures within one year.” The WTO’s first
round of multilateral trade negotiations “Doha Development Round” have been unproductive since
they were launched in 2001," so the successful conclusion of negotiations on “Services Domestic
Regulation” represents a significant progress to the WTO multilateral trade.

(I) Main Contents of the SDR Reference Paper

Negotiations on “Services Domestic Regulation” were officially launched in December 2017 at the
WTO’s 11" Ministerial Conference (MC11), and the negotiation achievement document is embodied
by the Joint Statement of Services Domestic Regulation-the Reference Paper of Services Domestic
Regulation (hereinafter referred to as the SDR Reference Paper). In the General Provisions, the rules
embody the development orientation and provide developing Members with a transition period of
up to 7 years. The rules also emphasize the regulatory rights of participating parties, specifying the
right of each party to regulate the provision of services within its territory and to enact new regu-
lations. In the part of specific rules requirements, it is proposed that measures related to trade in
services should conform to objectivity and transparency standards, as well as procedural justice and
reasonableness requirements, and not discriminate against service providers on the basis of gen-
der. In terms of financial service rules, considering the particularity of financial services, it provides
appropriate flexible regulatory space for finance-related licensing and qualification application and
approval. '

In terms of specific contents, the SDR Reference Paper focuses on licensing requirements and pro-
cedures, qualification requirements and procedures, and relevant technical standards related to trade

9  WTO, Declaration on the Conclusion of Negotiations on Services Domestic Regulation, WT/
L/1129, December 2, 2021.

10 The Doha Round attempted to address the development deficit accumulated during previous negotiations
under the General Agreement on Tariff and Trade (GATT) due to the negligence of developing Members’ inter-
ests. Hence, some developing Members insisted that the Doha Round authorization should be first fulfilled and
repeatedly refused to launch negotiations on new issues making use of the WTO’s consensus decision-making
mechanism. See e.g., Genevieve Dufour & David Pavot, WTO Negotiations: The Unfinished Doha Develop-
ment Agenda and the Emergence of New Topics, Global Trade and Customs Journal, Vol. 15, No. 5, pp. 244-
251 (2020).

11 WTO, Joint Initiative on Services Domestic Regulation — Reference Paper on Services Domes-
tic Regulation, INF/SDR/2, Nov. 26, 2021.
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in services, aiming at promoting transparency, predictability and convenience of services domestic
regulatory measures. In terms of transparency, the SDR Reference Paper requires WTO Members to
publish all licensing requirements and authorization procedures for service industries, establish an
appropriate mechanism for service providers to refer to, and consult and consider the opinions of rel-
evant stakeholders when publishing relevant laws and regulations on service industries. In terms of
predictability, the SDR Reference Paper requires that an indicative timetable should be established
for the processing of applications, information should be provided on the progress of the licensing
application, and the applicant should be allowed to correct minor errors in the application materials
or provide further information. In terms of convenience, the SDR Reference Paper requires that
approval by a singular competent authority should suffice, applicants should be allowed to submit
an application at any time, and electronic and duplicated application materials should be accepted. It
provides that the application fee should be reasonable and transparent, relevant technical standards
should be established in open and transparent ways, relevant procedural justice and fairness should
be ensured, and there should be no gender discrimination among service providers. >

(II) Characteristics and Significance of the SDR Reference Paper

1. The SDR Reference Paper Meeting the Criteria of Being a “Critical Mass Agreement”

If the number of participants of an open plurilateral agreement reaches a critical majority of in-
dustrial coverage, in an economic sense, the interest spillover from free riding is negligible for the
participants. Agreements under which participating parties allow non-participating parties to enjoy
the benefits without assuming the obligations are known as “critical mass agreements” (CMAsS).
The benefits of such agreements can usually be extended to all WTO Members on the basis of
most-favoured-nation treatment.” 59 WTO Members participated when the SDR negotiations were
launched, but by the time the Agreement was signed, there had been 67 members. Of the Top 9
members on the list of service trade imports and exports, including China, the United States and
EU member states, only India, the 8" exporter and the 10" importer, did not participate in the nego-
tiations. Participating Members’ trade in services covers 90% of global trade in services, meeting
the criteria of being a “critical mass agreement”. Therefore, the SDR Reference Paper can extend
the benefits of the agreement to all WTO members on the basis of most-favoured-nation treatment.
At the WTO News Conference regarding the SDR Reference Paper, Ms. Okonjo-Iweala, Direc-
tor-General of the WTO, called on the agreement participants to continue to contact with other WTO
Members and encouraged them to actually implement the technical assistance thereunder in order to

12 Ibid, pp. 4-8.

13 See Manfred Elsig, WTO Decision-Making: Can We Get a Little Help from the Secretariat and the Crit-
ical Mass, in Redesigning the World Trade Organization for the Twenty-First Century, pp.86-90 (2010); Peter
Gallagher & Andrew Stoler, Critical Mass as an Alternative Framework for Multilateral Trade Negotiations,
Global Governance Vol. 15, p. 375 (2009); Gary Winslett, Critical Mass Agreements: The Proven Template for
Trade Liberalization in the WTO, World Trade Review, Vol. 17, No. 3, pp. 405-426 (2018).
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attract more Members, especially developing members, to join."*

2. Introducing an Innovative Mode of Plurilateral Negotiations, Helping to Revitalize the
WTO'’s Negotiating Function

The services domestic regulation marks the first issue on which the WTO has achieved a major
breakthrough by means of plurilateral negotiation in nearly 20 years. Relevant negotiations reach-
ing an agreement shows that the WTO negotiations can move forward in a positive direction. This
will help revitalize the WTO’s negotiating function and provide an important reference for future
WTO negotiations on other issues.”” Negotiations on services domestic regulation include the com-
mitments of each Member in the form of modifying the Schedule of Concessions of the General
Agreement on Trade in Services (GATS), and the implementation will be in accordance with the
procedures of modifying the Schedule of Commitments under GATS. It does not affect the trade
interests of non-participating Members, so a consensus decision by all Members is not required. Of

16

the 67 participating Members, 41 had revised the Schedule of Concessions by the end of 2021.

3. The SDR Reference Paper will Effectively Reduce Service Trade Costs

Driven by digital technology and other factors, global trade in services has developed rapidly in
recent years. According to value-added statistics, trade in services now basically accounts for about
half of global trade. The relevant rules in the SDR Reference Paper aim at optimizing the licensing
and approval process in the service sector of member countries, reducing operating costs of enter-
prises and improving the business environment for global services trade. According to a joint study
by the WTO and the OECD, after the Reference Paper takes effect, global enterprises participating
in international trade in services will save about US $150 billion in annual costs. Micro, small and
medium-sized enterprises as well as the financial, commercial, communications and transportation
service industries will be particularly benefited."

4. Introducing a Social Clause in a WTO Plurilateral Agreement for the First Time

The SDR Reference Paper specifically stipulates in Section 2, Article 22, “Measures Formulation”

14 WTO, Negotiations on Services Domestic Regulation Concluded Successfully in Geneva, Dec.
2, 2021; https://www.wto.org/english/news_e/news21 _e/jssdr_02dec21 e.htm (last visited May 18,
2021).

15 See Gong Baihua. On the Plurilateral Mode During WTO Rules Reform Modernization, Jour-
nal of Shanghai University of International Business and Economics, 2019, Issue 2. Xie Cheng.
Plurilateral Trade Agreements and Selection of WTO Negotiation Paths, Journal of International
Economic Law, 2019, Issue 2.

16  WTO, Joint Initiative on Services Domestic Regulation — Schedules of Specific Commitments —
Revision, INF/SDR/3/Rev.1, Dec. 2, 2021.

17  WTO & OECD, Services Domestic Regulation in the WTO: Cutting Red Tape, Slashing Trade
Costs, and Facilitating Services Trade, Trade Policy Brief, Nov. 19, 2021.
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(d) that Members must ensure that “such measures do not discriminate between service providers
on the basis of gender” when formulating and authorizing measures related to service provision. It
is the first time that a social clause has appeared in a WTO agreement. Such negotiations currently
under way or under consideration in the WTO include “trade and women economic empowerment”,
“trade and sustainable development”, etc. For the first time, a gender equality clause is included in
the Reference Paper, requiring all participating parties to ensure equal rights of men and women to
participate in trade in services in their laws and regulations, which has become an important way for
the WTO to support women economic empowerment. '*

(IIT) China and the SDR Reference Paper Negotiations

China has always been carrying out reform and opening up, including in the service sector. It has
promulgated the Foreign Investment Law and its supporting regulations, and established the man-
agement system of pre-establishment national treatment plus negative list for foreign investment,
including in the service sector. China had taken an active part in the plurilateral negotiations on “ser-
vices domestic regulation” since they were launched in 2017. China not only initiated the negotia-
tions jointly with other parties, but also offered schemes and proposals, fulfilling its responsibilities
with practical opening actions. During the negotiations, China worked with other parties to actively
explore solutions to specific issues arising in the negotiations and showed flexibility when necessary
s0 as to seek a consensus. At the final stage, China submitted two draft documents on schedules of
specific commitments in a timely manner, making a positive contribution to the successful conclu-
sion of the negotiations. "

China is the world’s second largest market regarding trade in services, and the SDR Reference Paper
plays an important role in improving the overall business environment of China’s services mar-
ket and further attracting foreign investment in the service sector. It will help Chinese enterprises
to, more conveniently, set up commercial entities overseas, obtain business licenses and relevant
qualifications, and provide services by cross-border means. In addition, it will also help reduce the
costs for Chinese enterprises to enter the international market and provide rules guarantee for the
high-quality development of China’s services trade. China has completed the revision of the GATS
Schedule of Concessions, and will work with all parties to push for the early implementation and
effectiveness of the negotiation achievements.

18  WTO, Services Domestic Regulation — Rationale and Content, Potential Economic Interests,
and Increasing Prevalence in Trade Agreement, November 2021, pp. 2-3.

19 Xinhua News Agency: the Ministry of Commerce Interpreting the Negotiation Achievements of
the WTO Joint Statement Initiative of the Services Domestic Regulation, December 8, 2021, http://
www.gov.cn/xinwen/2021-12/08/content 5659345.htm (visited on May 28, 2022).

39




j o
BIANC = CAdszznznsne

III. Trade in Services under the Regional Comprehensive
Economic Partnership (RCEP)

The Regional Comprehensive Economic Partnership (RCEP) entered into force on January 1, 2022,
marking the official establishment of the world’s most populous free trade area with the largest eco-
nomic and trade scale and the greatest development potential. It represents a key measure taken by
China and the other contracting parties to uphold multilateralism and free trade and promote region-
al economic integration. It will contribute to the growth of trade and investment in the Asia-Pacific
region and even the whole world as well as to the post-pandemic economic recovery.”’ Liberaliza-
tion of trade in services and related commitments are one of the highlights of RCEP. RCEP has car-
ried on and surpassed the WTO services trade rules framework. It selectively assimilates new disci-
plines and tabulating modes regarding trade in services under other high-level FTAs, and takes into
account the heterogeneity of development levels of different Contracting Parties by means of the
dual-track system of tabulating modes, the transition system of the tabulating mode conversion, and
the specified discretionary power of Contracting Parties in rules interpretation and application. This
report focuses on the analysis of RCEP Chapter 8 “Trade in Services” and its Financial Services An-
nex and Telecommunications Services Annex, thereby extracting the disciplines and obligations that
China should pay close attention to.

(I) General Rules on Trade in Services (Chapter 8)

Chapter 8 of RCEP provides for general rules on trade in services and constitutes the most important
chapter related to trade in services thereunder. Besides general disciplines, this Chapter has three
annexes, respectively targeting Financial Services, Telecommunications Services and Professional
Services.

1. Main Contents and Characteristics of Chapter 8
(1) Core Obligations in this Chapter

Chapter 8 includes 25 articles in the main body and three annexes, i.e. Annex 8A Financial Services,
Annex 8B Telecommunications Services and Annex 8C Professional Services. Core obligations in
this Chapter include National Treatment®', Market Access”, Most-Favoured-Nation Treatment®,
the optional dual-track system of the Schedules of Specific Commitments and the Schedules of

20  Ministry of Commerce: The Principal of the International Department Talking about the
Pending Effectiveness of the RCEP, November 6, 2021, http://fta.mofcom.gov.cn/article/rcep/
rcepnews/202111/46078 1.html (visited on January 18, 2022). For the RCEP text, see China’s Free
Trade Area Website: http://fta.mofcom.gov.cn/rcep/rcep_new.shtml.

21 RCEP, Article 8.4.

22 RCEP, Article 8.5.

23  RCEP, Article 8.6.
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Non-Conforming Measures™, the transition mechanism supporting the Schedules of Specific Com-
mitments”, and the prohibited requirement on local presence.”® Specifically, the optional dual-track
system of the Schedules of Specific Commitments and the Schedules of Non-Conforming Measures,
as well as the supporting Transparency List and transition arrangement, embody RCEP’s high flexi-
bility in terms of taking into account contracting parties’ different development levels and pursuing
progressive liberalization.

(2) Optional Dual-Track System of Scheduling Modes: Flexible Liberalization Pace

RCEP contracting parties can independently choose from two tabulating modes when it comes to
their binding commitments on market access and national treatment regarding trade in services: one
is the Schedules of Specific Commitments under the positive list tabulating mode, and the other is
the Schedules of Non-Conforming Measures under the negative list tabulating mode. RCEP con-
tracting parties’ services trade development levels and domestic regulatory abilities vary a lot, and it
will be difficult to reconcile interest divergence between contracting parties if a singular tabulating
mode under GATS or CPTPP is adopted. Hence, RCEP has creatively adopted the flexible and inclu-
sive dual-track system design, allowing all contracting parties to independently select a tabulating
mode aligned with their opening-up needs, thus promoting the overall liberalization of trade in ser-
vices within the region by means of differentiated paces.”’ 8 Members including China have adopted
the “Schedules of Specific Commitments” under the positive list mode.

(3) Standstill and Ratchet Clauses: Anchored Liberalization Direction

In order to automatically lock Contracting Parties’ progress in liberalization of trade in services,
including locking existing opening-up levels and Contracting Parties’ future liberalization achieve-
ments, and to ensure that Contracting Parties with uneven opening-up levels work together towards
the goal of liberalization of trade in services, RCEP employs the standstill clause and the ratchet
clause for both the Schedules of Specific Commitments and the Schedules of Non-Conforming
Measures, with different requirement intensity though.”® On the one hand, if a Contracting Party
adopts the “Schedules of Specific Commitments” (e.g. China), it shall identify in its Schedule sec-
tors or sub-sectors for future liberalization with “FL” (i.e. Future Liberalization). In these sectors
and sub-sectors, any applicable terms, limitations, conditions, and qualifications listed in any Sched-

24 RCEP, Articles 8.3, 8.7 and 8.8.

25 RCEP, Article 8.12.

26 RCEP, Article 8.11.

27  For an interpretation of the mixed tabulating modes under RCEP, see Ministry of Trade and In-
dustry — Singapore, Understanding the RCEP Services, Investment and E-Commerce Chapters, pp.
10-16.

28  For specific meanings of these two types of clauses, see European Union, Services and Invest-
ment in EU Trade Deals — Using Positive and Negative Lists, April 2016, p.4.
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ule shall be limited to the existing measures of that Party, i.e. the standstill requirement.” If a Party
henceforward amends the said measures in a manner that reduces or eliminates the inconsistency
of those measures with Market Access or National Treatment obligation, as it existed immediately
before the amendment, that Party shall not subsequently amend those measures in a manner that
increases the measures’ inconsistency with the foregoing obligation, i.e. the ratchet requirement.*
On the other hand, if a Contracting Party adopts the Schedules of Non-Conforming Measures, its
tabulating mode has built-in standstill and ratchet requirements. When formulating “the Schedules
of Retaining Current Non-Conforming Measures”, such Contracting Parties should commit not to
make such measures stricter in the future and lock any future liberalization measures.’'

In accordance with the above requirements, Contracting Parties are subject to the same degree of
ratchet requirements whether they adopt the Schedules of Specific Commitments or the Schedules of
Non-Conforming Measures. However, as far as the standstill requirement is concerned, Contracting
Parties adopting the Schedules of Specific Commitments, which are usually developing countries
with relatively low international competitiveness and domestic regulatory capacity in services trade,
can independently choose service sectors to comply with the standstill requirement by marking
“FL”. Such differentiated arrangements demonstrate RCEP’s flexibility and pragmatism regarding
the commitments on opening trade in services as well as its tolerance for special and differential
treatment of developing countries.”

(4) The Transition Mechanism Supporting the Schedules of Specific Commitments

In order to promote the liberalization of trade in services among Contracting Parties, RCEP has set
up a special transition mechanism for Parties that adopt the Schedules of Specific Commitments,

requiring such Parties to convert their positive lists into negative lists within six years. The RCEP
transitional mechanism targeting the Schedules of Specific Commitments provides clear operating
procedures, time-bound requirements and liberalization level benchmarks, and is more practical and
binding than the built-in agenda in the previous GATS and some FTAs. China should make full use
of the six-year transition period to promote opening-up and domestic reform of trade in services, and
straighten out the conversion mode from the positive list to the negative list.

(5) Domestic Regulation of Trade in Services

The RCEP Trade in Services Chapter requires expanding market access opportunities for service
industries, as well as ensuring a fair and transparent environment for trade in services so that ser-

29 RCEP, Article 8.7.3.

30 RCEP, Article 8.7.4.

31 RCEP, Atticle 8.8.

32 Pasha L. Hsich, The RCEP: New Asian Regionalism and the Global South, Institute for International Law
and Justice Working Paper, 2017/4, New York, pp. 46-48; Jane Kelsey, Regional Comprehensive Economic
Partnership (RCEP) Services Chapter: Risks for Developing Countries’ and LDCS’ Policy Space and Regulato-
ry Sovereignty (2016), at 2-7.
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vices and service providers of Contracting Parties receive non-discriminatory treatment. The RCEP
domestic regulation provision seeks to make the procedures more transparent and simplified for
service providers of other Parties to apply for authorization, requiring Contracting Parties to, to the
extent practicable, establish an indicative time frame for such application procedures, provide the
applicant with information concerning the application status, and provide reasons or causes if an
application is denied.” The obligations under the RCEP transparency rules are relatively moderate
on the whole, focusing on strengthening the information disclosure and consultation response at the
post-event links, without imposing requirements on the pre-event and in-event links.** In addition,
RCEP requires Contracting Parties to make the domestic regulations and international agreements
which affect trade in services publicly available on the Internet and, to the extent provided under its
legal framework, in the English language.”

(6) “Prohibited local presence requirement”

RCEP imposes the obligation of “prohibited local presence requirement” on Contracting Parties
making commitments in accordance with the Schedules of Non-Conforming Measures.”® “Prohibited
local presence requirement” (hereinafter referred to as the “presence prohibition obligation”, also
known as the “non-establishment right”’) means that a Party shall not require a service supplier of
another Party to establish or maintain a commercial presence, or to be resident, in its territory as a
precondition for the supply of cross-border services. The “presence prohibition obligation” applies
to three modes of cross-border services trade, namely cross-border supply, overseas consumption
and movement of natural persons. In the context of rapidly developing network information technol-
ogy, this rule reduces the fixed costs of service providers (especially micro, small and medium-sized
enterprises) to provide services through the Internet and other cross-border means, which is of great
significance for promoting the development of e-commerce/digital trade and the liberalization of
cross-border services trade.’” Besides the local presence requirement, the “prohibited requirement
on becoming a resident” is another reflection of the “presence prohibition obligation”. It should be
noted that specific nationality requirements for the board of directors, senior management, etc., are
not local existence requirements under the category of “requirement on becoming a resident”, which
involve different obligations in the negative list and should be listed separately.

33 RCEDP, Article 8.15.

34 RCEDP, Article 8.14.

35 RCEP, Article 8.14.

36 RCEP, Article 8.11.

37  See Shi Jingxia, Yan Yuhong. On the Rule of Prohibited Local Presence Requirement during
Cross-border Service Provision - Enlightenment on China’s Opening up the Service Market, Journal
of Shanghai University of International Business and Economics, 2020, Issue 3.
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2. Connection between China’s Laws and Regulations and RCEP General Rules on Trade in
Services

The characteristics and requirements of the RCEP rules on trade in services set higher requirements
and standards for China to improve domestic regulations on trade in services and promote institu-
tional opening-up. On the basis of sorting out many domestic laws and regulations related to ser-
vices trade, China needs to further improve the opening-up level of its services market, while focus-
ing on high-level institutional opening-up and appropriately responding to and adjusting the relevant
domestic laws.

(1) China should attach importance to the Schedules of Non-Conforming Measures legally and
technically to truly reflect China’s opening-up level and intention.

RCEP’s optional dual-track system regarding the services trade commitment tabulating mode pro-
vides a necessary buffer for China’s exploration of high-level services trade opening-up. However,
the 6-year time limit set by RCEP for the transition to the Schedules of Non-Conforming Measures,
as well as the supporting standstill clause and ratchet clause, impose more realistic and urgent re-
quirements on China’s negative list tabulating capability. In view of the RCEP provision that Con-
tracting Parties that have made commitments using the Schedules of Specific Commitments should
start submitting the Schedules of Non-Conforming Measures within 3 years after the entry into force
of the Agreement, China should sort out its laws and regulations related to trade in services in vari-
ous sectors and industries before submitting such Schedules of Non-Conforming Measures. In par-
ticular, it should clarify the opening-up status quo and regulatory requirements of “cross-border sup-
ply”, “overseas consumption” and “movement of natural persons” (the three types of cross-border
services trade), and straighten out the internal relationship between the opening-up of “commercial
presence” of services trade and the opening-up of investment in relevant service industries, so as to
make preparations for the full adoption of the negative list tabulating form.

(2) China should Consider the Removal of Local Presence Requirements and Strengthen
Regulatory Capacity and Cooperation

RCEP imposes the “prohibition of local presence ““ on Contracting Parties that make commitments
using the Schedules of Non-Conforming Measures. In the context of information communication
technology and e-commerce/digital trade, the “presence prohibition obligation” plays an import-
ant role in ensuring the liberalization of cross-border trade in services. Compared with GATS, the
“presence prohibition obligation” is a new obligation worthy of attention. China currently stipulates
local presence requirements in the sales and marketing of telecommunications and air transport ser-
vices. For example, in the GATS Schedules of Commitments, China’s commitment to Mode I (i.e.
cross-bordersupply) of basic telecommunications, value-added telecommunications, mobile voice
and data services and domestic services is “see Mode 3”. The commitment to Mode 1 is shown in
Mode 3, which in fact requires service providers to establish a commercial presence in China, as a
precondition, if they want to provide telecommunications services to Chinese consumers through the
cross-border provision mode. This is a typical local presence requirement. According to the require-
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ments of the RCEP transition mechanism, China should convert to the commitment mode of “Sched-
ules of Non-Conforming Measures” after a due period, which means that China will be bound by the “
prohibition of local presence “ under RCEP. The “ prohibition of local presence “ imposes new chal-
lenges on the regulatory capacity of China’s service sector. China should strengthen the regulatory
capacity construction regarding trade in services and seek cooperation on international regulation,
s0 as to lay a good legal foundation for the orderly provision and regulation of cross-border services
trade.

(IT) Financial Services Annex’"

1. Main Contents of RCEP Financial Services Annex

Taking Contracting Parties’ treaty obligations as an intermediary, the Financial Services Annex
requires Contracting Parties’ self-regulatory organizations to fulfill national treatment obligations
towards financial services opening-up, so as to ensure the implementation of national treatment
obligations by means of indirectly expanding obligation subjects. Pursuant to Article 10 of the An-
nex, if a Party requires a financial institution of another Party to be a member of a self-regulatory
organization to provide a financial service in its territory, that Party shall ensure that its self-regula-
tory organization observes that Party’s National Treatment obligations under the Trade in Services
Chapter.” In order to adapt to the financial services innovation and trade development needs in the
context of digital economy, the Annex incorporates National Treatment requirements regarding new
financial services,” thus providing basic guarantee for the cross-border transfer and processing of
financial information.*’ Each host Party shall endeavour to permit financial institutions of another
Party established in the territory of the host Party to supply a new financial service in the territory of
the host Party that the host Party would permit its own financial institutions, in like circumstances,
to supply without adopting a law or modifying an existing law. A Party shall not take measures that
prevent transfers of information, including transfers of data by electronic or other means, necessary
for the conduct of the ordinary business of a financial service supplier in its territory; or processing
of information necessary for the conduct of the ordinary business of a financial service supplier in
its territory. "

38 RCEP, Chapter 8 Annex A.

39 RCEP, Chapter 8 Financial Services Annex Article 10. Self-regulatory organization means any
nongovernmental body, including any securities or futures exchange or market, clearing or payment
settlement agency, or other organization or association that is recognized as a self-regulatory orga-
nization and exercises regulatory or supervisory authority by legislation or delegation, Financial
Services Annex Article 1, Paragraph f.

40 Financial Services Annex Article 3.

41 Financial Services Annex Article 9.

42 Financial Services Annex Article 9.

45




it
Bl]\ - (Ar‘,sm EREERNS
< : 1 Cvo sl v b oo

The high risk of the financial service sector determines its characteristics of “heavy regulation”,
and the opaque regulatory procedures and requirements will greatly reduce the effectiveness of the
commitment to financial service opening-up. The Annex sets the financial regulatory transparency
rules covering the whole link of “pre-event, in-event and post-event”, whose breadth, depth and
strength far exceeds the transparency discipline level set in Chapter 8§ targeting general trade in ser-
vices. Each Party shall ensure that all measures of general application to which this Annex applies
are administered in a reasonable, objective, and impartial manner, and that such measures of gen-
eral application are promptly published, or otherwise made publicly available.” In order to prevent
Contracting Parties from abusing the exception clause, this Article emphasizes that such measures
may not be applied in a manner that constitutes arbitrary or improper discrimination, nor shall they
constitute disguised restrictions on financial institutions investment or financial services and trade.
Contracting Parties have full regulatory discretion while complying with liberalization obligations
under the annex rules regarding new financial services and the cross-border transfer and processing
of information. In the case of new financial services, Contracting Parties are entitled to impose rele-
vant licensing, institutional or juridical forms or other requirements on the supply of the new finan-
cial services in a manner consistent with national treatment in accordance with their domestic laws
and regulations.*

2. Connection between China’s Laws and Regulations and RCEP Financial Services Annex

RCEP Financial Services Annex represents the highest commitment level in China’s financial sector.
It has introduced for the first time such rules as new financial services, self-regulatory organizations,
and transfer and processing of financial information, making high-level commitments on financial
regulatory transparency. On the premise of reserving a regulatory space to maintain the stability of
the financial system and prevent financial risks, it has created a fairer, more open, more stable and
more transparent competitive environment for financial services providers of all Parties.

These rules will not only help China’s financial enterprises better expand overseas markets, but also
attract more overseas financial institutions to operate in China and inject vitality into the domestic
financial market. RCEP provisions on new financial services as well as transfer and processing of in-
formation bring new convenience for Chinese financial institutions to innovate business models and
transfer overseas data, while raising higher requirements on China’s financial opening-up level, risk
prevention and control, and data security management.*

(1) Data Security Legislation and Critical Infrastructure Legislation in China’s Financial
Sector

Article 9 of the RCEP Financial Services Annex requires that a Party shall not take measures that

43 Financial Services Annex Article 7.

44 Financial Services Annex Article 3, Paragraph 2.

45 Liao Yuanyuan, Ma Lan. RCEP’s Influence on China’s Financial Industry, China Finance,
2021, Issue 7.
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prevent transfers of information, including transfers of data by electronic or other means, necessary
for the conduct of the ordinary business of a financial service supplier in its territory; or processing
of information necessary for the conduct of the ordinary business of a financial service supplier in its
territory. But in the meantime, Paragraph 1 of this Article also provides that “the Parties recognize
that each Party may have its own regulatory requirements concerning the transfer of information and
the processing of information”; namely, all countries are respected and encouraged to establish their
own rules on cross-border information flow. China has taken the stance of furthering the opening-up
of financial services. The Financial Services Annex has also introduced rules on new financial ser-
vices, self-regulatory organizations, and transfer and processing of financial information for the first
time, thus making a high-level commitment regarding financial regulatory transparency.*

Due to its industrial characteristics, the financial industry has relatively high requirements on the
utilization and timeliness of data resources. In recent years, the combination of the financial industry
and technology has intensified the contradiction between financial data flow efficiency and inter-re-
gional data protection barriers. Therefore, the RCEP framework encourages the establishment of
multilateral rules on the flow of financial data to facilitate the orderly and efficient inter-regional
flow of financial data. China should further establish and improve the legal institutional system of
data security and personal information protection, and on the premise of highlighting the regulatory
role of financial industrial regulation and strengthening the daily data compliance construction of
financial institutions, strengthen the freedom and diversification of financial data cross-border flow
rules.”” China’s financial security governance system and governance capacity should be reinforced
combining the security exception clause related to “critical public infrastructure” in Chapter 17 of
RCEP and synthesizing prudent measures rules, financial services exception rules, new financial ser-
vices regulatory discretion, and regulatory discretion on information transfer and processing under
RCEP Financial Services Annex.

(2) Excluded Application of the “Presence Prohibition Obligation” and Local Presence
Requirements on Financial Institutions

The “presence prohibition obligation™ targeting general trade in services under Chapter 8 does not
apply to services covered in this Annex, which means that a Party to RCEP is entitled to require a
financial service supplier of another Party to establish or maintain a commercial presence, or to be
resident, in its territory as a precondition for the supply of cross-border services. The excluded ap-
plication of the “presence prohibition obligation” under the Financial Services Annex has reduced
RCEP’s impact on China’s current financial access and regulation mechanism, providing rules sup-
port for China to progressively advance financial opening-up.

46 RCEP, Annex II: Schedule of Specific Commitments for Services - China.

47 Ye Peng, Guo Fucheng. Discussion and Outlook on Financial Data Cross-border Regulation in
the Context of RCEP, http://www.east-concord.com/zygd/Article/202012/ArticleContent 1977.html
(visited on May 29, 2022).
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(IIT) Telecommunications Services®”

1. Main Contents of RCEP Telecommunications Services Annex

Comprising 23 clauses, RCEP Chapter 8 Telecommunications Services Annex mainly establishes
the guarantee obligations of the governments of Contracting Parties regarding telecommunications
services regulation, particularly ensuring a fairly competitive and orderly domestic telecommuni-
cations services market and service provision by telecommunications enterprises of another Party
in the domestic telecommunications services market. Respecting telecommunications regulation
modes, in view of various countries’ different telecommunications services regulation modes, RCEP
allows Contracting Parties to adopt different regulation modes towards telecommunications services,
including direct regulation, operation relying on the role of market forces or other regulation modes,
provided that suppliers are not discriminated against, and attention is paid to protecting consumer
welfare and maintaining public interests despite the regulation mode.*’ The Annex requires that each
Party shall ensure that its telecommunications regulatory body is separate from, and not accountable
to, any supplier of public telecommunications services, and that the regulatory decisions of, and the
procedures used by, its telecommunications regulatory body are impartial with respect to all market
participants.”

In the field of telecommunications services, foreign suppliers’ access to and use of the public tele-
communications services in the host countries is the key to service delivery. In this regard, regarding
the obligations of public telecommunications services suppliers, the Telecommunications Services
Annex to RCEP specifies the obligations of public telecommunications services suppliers of Con-
tracting Parties in terms of interconnection, number portability and access to numbers.”’ The Annex
requires that such access and use should be conducted on terms and conditions that are reasonable,
transparent and non-discriminatory, but allows some exceptions to such obligations, including that
a Party may take measures that are necessary to ensure the security and confidentiality of messages
and to protect the personal information of end users, provided that such measures are not applied in
a manner which would constitute a means of discrimination or a disguised trade restriction. In terms
of interconnection with major operators, the Annex stipulates general terms, choices of intercon-
nection with major operators, interconnection offering and public provision of protocols.”” For the
purpose of safeguarding adequate competition in the telecommunications services sector, the Annex
provides for competitive safeguards against anti-competitive practices, resale, and unbundling of
major operators’ network elements.” Moreover, technological neutrality is one of the critical issues
relating to telecommunications services. In this regard, the Agreement specifies the flexibility in the

48 RCEP, Chapter 8 Annex B, Telecommunications Services.

49 RCEP, Chapter 8 Annex B, Telecommunications Services, Article 3.

50 RCEP, Chapter 8 Annex B, Telecommunications Services, Article 12.

51 RCEP, Chapter 8 Annex B, Telecommunications Services, Articles 5, 9 and 15.
52 RCEP, Chapter 8 Annex B, Telecommunications Services, Article 4.

53 RCEP, Chapter 8 Annex B, Telecommunications Services, Articles 6, 8 and 19.
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choice of technology for service suppliers, requiring Contracting Parties to guarantee technological
neutrality. That is, a Party shall not prevent public telecommunications suppliers from choosing the
technologies that they use to supply their services.™ Finally, regarding resolution of telecommunica-
tions disputes, the Annex stipulates that each Party shall ensure that a supplier of public telecommu-
nications services of another Party may have timely recourse to its telecommunications regulatory
body or dispute resolution body to resolve disputes arising under this Annex, and that any supplier
of public telecommunications services aggrieved by a final determination or decision of its relevant
telecommunications regulatory body may obtain a review of such determination or decision in ac-
cordance with its laws and regulations.”

2. Connection between China’s Laws and Regulations and RCEP Telecommunications Services
Rules

Overall, the RCEP Telecommunications Services Chapter features higher standards and more spe-
cific obligations compared with GATS rules. It is designed to ensure critical obligations including
the acquisition and use of telecommunications services, competitive safeguard, telecommunications
network interconnection, telecommunications regulatory body independence, transparency, etc.,
putting forward new requirements on China’s telecommunications service rules in terms of depth
and breadth. China has continually improved and opened up telecommunications services trade
rules since the WTO accession, but at present, it still needs to cover a certain distance before meet-
ing RCEP requirements on telecommunications services liberalization regarding regulatory inde-
pendence, telecommunications legislation and telecommunications services resale restrictions, and
should continue to optimize regulatory independence, transparency, market access and other aspects
of the domestic laws and regulations and enforcement mechanisms.

54 RCEP, Chapter 8 Annex B, Telecommunications Services, Article 21.
55 RCEP, Chapter 8 Annex B, Telecommunications Services, Article 23.
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IV. Bilateral Level: Service Sector Opening-up under In-
vestment Agreements

(I) China-EU Comprehensive Agreement on Investment

The China-EU Comprehensive Agreement on Investment (hereinafter referred to as CAI or the
Agreement) was officially launched into negotiations in 2013, and concluded on December 30, 2020
upon 35 rounds of negotiations. It marks the first investment agreement signed by the EU external-
ly after foreign direct investment was included into EU “common commercial policy” exclusive
power and function under the 2009 Treaty of Lisbon,” as well as the most important bilateral legal
document in the China-EU economic and trade relationship since the 1985 China-EU Trade and
Economic Cooperation Agreement. Despite uncertain factors confronting the approval and entry-in-
to-force of CAI affected by China-EU relationships, at the rules level, CAI and RCEP which was
signed by China on November 15, 2020 jointly constitute two milestones of China’s development
of the international economic and trade treaty map in recent years. Compared with the investment
chapters under the over 100 Bilateral Investment Treaties (BITs) and 17 Free Trade Agreements
(FTAs) China previously signed, CAI rules are notably comprehensive and advanced and represent
a new paradigm of China’s commercially signed economic and trade treaties at the current stage. In
spite of the name of investment agreement, CAI not only covers investment liberalization contents
but also includes massive services trade liberalization contents.”’

1. Investment Liberalization with a Focus on the Service Sector

Compared with earlier international investment agreements, which focused on investment promo-
tion and protection, one of the main features of the recent development of investment agreements
is the promotion of investment liberalization and facilitation, i.e. investment market access and an
appropriate regulatory framework. This trend is related to the role of investment treaties in promot-
ing foreign direct investment flows in various countries.® BITs traditionally signed by China focus

56  Treaty of Lisbon — Amending the Treaty on European Union and the Treaty Establishing the
European Community, 2007/C306/01, effective as of December 1, 2009, Article 188 A, Article 188 C.
The common commercial policy of the EU is based on the customs union and commercial relations.
It is the basis for the EU to represent its member states in unified foreign negotiations and formula-
tion of international economic and trade rules with supranational exclusive powers and functions.

57 CAlI text and annexes on which this report is based are based on the version disclosed by the
EU on its website in accordance with transparency requirements, see https://trade.ec.europa.eu/
doclib/press/index.cfm?id=2237 (last visited May 20, 2022). According to the notes, this text is still
subject to technical revisions such as wording, articles number or order adjustment before both sides
complete the domestic approval procedures and the agreement takes effect.

58 See Inose Takamichi, “The Evolution of Investment Liberalization under the Recent Investment
Treaties”, (2020) 16 (5) Public Policy Review 1, pp.3-12.
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on investment protection, but along with the construction of Chinese Free Trade Areas/Ports and the
promulgation and enforcement of the Foreign Investment Law, the opening-up mode of pre-estab-
lishment national treatment plus negative list has substantially expanded the market access level of
foreign investment in China, laying a foundation for investment liberalization under China’s com-
mercially signed economic and trade treaties. At the EU level, as the Treaty of Lisbon entered into
force, the role of foreign investment in the EU’s external relationships has increasingly attracted
attention. Unlike BITs previously signed externally by member states, the EU has in recent years tar-
geted investment liberalization as one of the main objectives in the investment chapters of FTAs.”
Conforming with the said trend, after the preamble, objectives and definitions, CAI Party 2 focuses
on investment liberalization, including 7 clauses covering market access committing in the form of
negative list (or non-conforming measures), performance requirements, non-discriminatory treat-
ment towards foreign investment, and natural persons’ temporary stay for commercial purposes.”
Combining the annexes of both parties’ specific commitments, in the sector of investment liberaliza-
tion, CAI has, one the one hand, solidified China’s foreign investment access reform and commit-
ment regarding domestic law and Free Trade Areas/Ports, and on the other, innovated many rules.

An important reflection of CAI’s comprehensiveness lies in the fact that although it is an investment
agreement, it applies to plenty of critical service sector investments and establishes the disciplinary
regulation for further opening of the service market. This is not only a negotiation focus determined
by the EU’s direct investment in China,’' but also reflects the convergence of trade and investment
rules that is characteristic of agreements the EU has signed in recent years.” By virtue of the close
relationship between investment and services trade, CAI is an economic and trade treaty covering
the most commitment to and discipline of services liberalization among the investment agreements
China has signed so far. In view of the limited number of FTAs signed by China with major devel-
oped economies in the world, the liberalization of services trade included in CAI is an embodiment
of the new paradigm of China’s negotiation and conclusion of investment treaties with foreign coun-
tries.

The comprehensiveness of CAl is also reflected in its application of industrial commitment mode,
namely the non-conforming measures listing form, or “negative list”. As a tabulating method, the

adoption of positive list and negative list does not directly or certainly reflect the level of openness,
and can even achieve factually the same effect of openness.” In recent years, China has attached

59 See Angelos Dimopoulos, “Shifting the Emphasis from Investment Protection to Liberalization
and Development:The EU as a New Global Factor in the Field of Foreign Investment”, (2010) 11 (1)
Journal of World Investment and Trade, pp. 5-27.

60 CALl, Section II (Investment Liberalization).

61 See the Ministry of Commerce: China Foreign Investment Statistical Bulletin (2021), http://images.mof-
com.gov.cn/wzs/202111/20211125164038921.pdf, p. 11, November 15, 2021 (visited on May 30, 2022).

62 See, e.g., Amokura Kawharu, “Punctuated Equilibrium: The Potential Role of FTA Trade Commissions in
the Evolution of International Investment Law”, (2017) 20 (3) Journal of International Economic Law, p.87.

63  See Rudolf Adlung & Hamid Mamdouh, “How to Design Trade Agreements in Services: Top Down or
Bottom Up?”, (2014) 48 (2) Journal of World Trade, pp.191-218.
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great importance to the role of negative list during the construction of domestic free trade areas/
ports, which constitutes an independent and liberalized opening-up measure. However, there are
many differences between the Chinese list and the list of non-conforming measures under economic
and trade agreements in terms of content, form and public participation.”* In addition, the negative
list has a high requirement on the tabulating ability of negotiators, and the list of existing and future
non-conforming measures requires negotiators to master or predict the development status quos and
future trends of various industries as well as the dynamic development of national interests.” This is
also a challenge confronting China when committing by means of negative list under an economic
and trade treaty.

According to the CAI text currently published by the EU, the annexes of China and Europe each
contain four aspects, which are not completely consistent in form, but have no substantial difference.
Specifically, Annex I and Annex II are existing non-conforming measures and future non-conform-
ing measures respectively, and the obligations involved include national treatment, most-favored-na-
tion treatment, performance requirements and senior management and the board of directors. Annex
III contains specific commitments and restrictions on market access, i.e. measures inconsistent with
investment liberalization obligations. This Annex contains information on industrial classification,
mainly related to the service sector.” Annex IV contains reserved or restrictive measures relating
to intra-company personnel transfers and entry and temporary stay of business visitors.”” China has
included 36 entries in Annex I, the vast majority of which only relate to the obligation of national
treatment. Annex II contains 17 entries covering other categories of obligations in addition to nation-
al treatment. China’s comprehensive and specific opening-up commitments made in the CAI annex-
es have responded to most of the concerns of EU enterprises which are to enter the Chinese market,
including the substantial opening-up of the service sectors where EU investments are concentrated,
such as finance, telecommunications, health care and environmental services. Compared with the
GATS Schedules of Commitments, China has significantly eased access restrictions in these areas,
including new-type service industries such as cloud computing. CAI represents the only agreement
adopting the negative list form for service sector investment among all the economic and trade trea-

64  See Jie (Jeanne) Huang, “Nationwide Regulatory Reform Starting from China’s Free Trade Zones: The
Case of the Negative List of Non-Conforming Measures”, in Julien Chaise (ed.), China s International Invest-
ment Strategy-Bilateral, Regional, and Global Law and Policy (Oxford University Press, 2018), pp.93-98.

65 See Rodrigo Monardes V, “Challenges for Countries in Trade in Services’ Negotiations with the NAFTA
Approach, The Experience of Chile in the Free Trade Agreement with the United States”, (2016) 5 (1) British
Journal of American Legal Studies, pp.390-392.

66  The source of these measures is currently the Special Administrative Measures (Negative List) for the
Access of Foreign Investment (2019) promulgated by the Ministry of Commerce. Negotiators have specially
noted that before CAI is officially signed, China will update and quote the newest version of list. China — EU
Investment Agreement Negotiation — Schedules of China, Negotiator’s Note, p.5. The listing basis of Annex III
is CAI Part 2 Article 2 (Market Access).

67 CAI - Schedules of China.
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ties signed by China,” and will accumulate experience for China to adopt this tabulating form more
often in the future. The EU list contains measures at the EU level and measures taken by member
states. 15 reservations are listed in Annex I and 22 are listed in Annex II. The vast majority of these
reservations relate to service industries and most of them involve more than one obligation.*”’

The exclusion scope of CAI investment liberalization also pays special attention to the service sec-
tor. Besides the exclusion of governmental services, air transport and auxiliary services under GATS,
CAI firstly excludes audio-visual services.”” Audio-visual services constitute an important part of the
service sector in the digital age. Based on the traditional protection of cultural diversity, the EU has
consistently excluded obligations regarding audio-visual services in economic and trade agreements
it signs.”" For China, audio-visual services currently involve numerous sensitive issues such as the
development of network cultural industry and the censorship of cultural products. We can say that
CAUI’s exclusion of audio-visual services meets the needs of both parties in exercising regulatory
rights in this field.

2. Regulatory Framework of Financial Services

CAI specially provides for “financial services” in Section III of “Regulatory Framework”, involv-
ing scope and definitions, prudential exceptions, efficient and transparent regulation, information
transfer and processing, new financial services, specific exception, self-regulatory organizations, and
clearing and payment systems. As an investment agreement, CAI’s regulation of the financial ser-
vices regulatory framework is not only an innovation in the style and content of the Agreement, but
also highlights the Parties’ special attention to the opening-up of the financial market. Its contents
reflect the new trend of financial services regulation in China and Europe.

First, equal attention is paid to market opening-up and the host country’s regulatory power. In terms
of market opening-up, the financial sector covered by the CAI includes insurance, insurance-related
services, and banking and other financial services. Compared with GATS, more Chinese depart-
ments have committed to the financial opening-up in CAI, such as guarantee and commitment,
money brokerage, asset management, and settlement and clearing services of financial assets under

68  Under RCEP, China currently adopts the negative list mode to commit to the investment sec-
tor, except for investment in the service sector. Hence, the Schedules of Specific Commitments for
Services still adopts the positive list mode. RCEP, Annex II, Schedule of Specific Commitments for
Services — China.

69 CAI - Schedules of European Union.

70 CALl Section II, Article 1 (Scope of Application).

71 See Antonios Vlassis, “European Commission, Trade Agreements and Diversity of Cultural Ex-
pressions: Between Autonomy and Influence”, (2016) 31 (4) European Journal of Communication,
pp-446-461; Lucia Bellucci, “The Notion of ‘Cultural Diversity’ in the EU Trade Agreements and
Negotiations: New Challenges and Perspectives”, (2016) 2 (2) Italian Law Journal, pp.433-444.
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banking and other financial services.”” CAI pays attention to the regulation rights of the host country
while opening up the financial market, and reserves a regulatory space to ensure the security and
stability of the domestic financial system through prudential exception, financial services exception
and efficient and transparent supervision.

Second, market opening-up and fair competition are unified. In view of the fact that China and
Europe have continually removed various financial services barriers in recent years, CAI’s focus
on the regulatory framework of financial services has shifted to the coordination of regulatory rules
between both Parties, requiring equal treatment in the licensing, qualification requirements, trading
opportunities and qualification granting of financial services supply, as well as the regulation of new
financial services.

Third, both financial innovation and risk prevention are valued. CAI’s attention to financial inno-
vation is reflected in new financial services and constraints on the fintech regulatory sandbox.” To
promote inclusive and prudent regulation of new financial services, CAI requires Contracting Parties
to make every effort to give equal treatment to financial services providers, including non-discrim-
ination requirements on pilot free trade zones and free trade ports during early and pilot Imple-
mentation, with the exception of maintained prudential regulation. This shows that CAI attempts
to respond to the status quo of fintech regulatory sandboxes being implemented in both China and
Europe, and has imposed non-discriminatory requirements on such regulation.

Fourth, the transfer and processing of financial information is involved. This is another CAI break-
through regulation on financial services, involving the cross-border flow of data. Financial industry
is one of the most data-intensive modern services, involving a large amount of sensitive customer
data and privacy. There is controversy over whether financial information needs special treatment in

72 These internationally recognized standards include but are not limited to those adopted by G20,
Financial Stability Board, Basel Committee on Banking Supervision, International Association of
Insurance Supervisors, International Organization of Securities Commissions, Financial Action Task
Force on Money Laundering, and Global Forum on Transparency and Exchange of Information for
Tax Purposes.

73 In 2016, the UK launched the Fintech Regulatory Sandbox program, which aims to strike a bal-
ance between fintech innovation and effective risk management. See Guilio Cornelli et. al., Inside
the Regulatory Sandbox: Effects on Fintech Funding, BIS Working Paper, No. 901, November 9,
2020. See Chen Pei, Sun Qixiang. Diversified Co-governance: the Balance between Innovation and
Regulation -- Reflections based on the “Regulatory Sandbox” Theoretical Basis and International
Practices, Insurance Studies, 2019, Issue 3, pp. 27-35. At present, roughly more than 40 countries
and regions, including China, have implemented financial innovation supervision sandboxes. In
February 2019, the People’s Bank of China launched a pilot innovation program for fintech regula-
tion, which has covered Beijing, Shanghai and other regions.
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the cross-border flow of data.”* The CAI explicitly requires parties not to, in principle, prevent finan-
cial services providers in their territory from processing and transferring information needed for the
conduct of the ordinary business, on the precondition of not violating the host country’s regulatory
requirements for prudential reasons.

In the context of rising and even prevailing anti-globalization, the opening-up rules and commit-
ments of the service sector contained in CAI show a good image of China’s institution-based open-
ing-up commitments and innovative social governance to the world. There is no obvious geopoliti-
cal conflict between China and Europe, and it is not in the interest of either side to cool down CAl,
an important negotiation result, due to political influence. It was not easy to achieve CAI. China
and the EU should objectively evaluate and rationally judge the future bilateral relations on the basis
of the existing achievements, actively prevent the occurrence of greater negative externalities on the
basis of seeking common ground while reserving differences, and make the hard-won negotiation re-
sults play the treaty role, so as to benefit both sides in terms of the considerable economic and trade
development and common interests.

(IT) Trade in Services in the China-Mauritius Free Trade Agreement

Mauritius is referred to as the “offshore haven of Africa”.” In December 2017, China and Mauritius
launched negotiations over a free trade agreement. Upon four rounds of negotiations, on October
17, 2019, both parties signed the Free Trade Agreement between the Government of the People’s
Republic of China and the Government of the Republic of Mauritius (hereinafter referred to as the
China-Mauritius FTA). It became effective on January 1, 2021."

Including the Preamble, 17 Chapters and 3 Annexes, the China-Mauritius FTA has generally
achieved comprehensiveness, high level and reciprocity. In terms of trade in services, Chapter 7
thereunder provides for Trade in Services. Comprising 24 articles, this Chapter is not apparently dif-
ferent from GATS at the rules level. It has three Annexes, i.e. Annex A Financial Services, Annex B
Movement of Natural Persons, and Annex C TCM Cooperation. Regarding specific commitments to
trade in services, under the China-Mauritius FTA, the positive list is adopted, generally equivalent
commitments with balanced interests are made on opening-up in more than 100 service sub-sectors,

74  See Nigel Cory & Robert D. Atkinson, Financial Data does not Need or Deserve Special Treat-
ment in Trade Agreements, Information Technology and Innovation Foundation (ITIF), April 2016.
The report argues that special provisions under the CPTPP for cross-border processing of financial
services data have sent a dangerous signal that local storage requirements can be imposed on finan-
cial services data for regulatory purposes, which will lead to increasing digital protection policies.
75  John Njiraini, Mauritius: Africa’s Offshore Haven, Global Finance, Dec. 9, 2019, https://www.
gfmag.com/magazine/december-2019/mauritius-africas-offshore-haven (last visited Jan. 28, 2022).
76  For the Chinese and English texts of the China-Mauritius FTA, see the website of China’s Free
Trade Areas: http://fta.mofcom.gov.cn/mauritius/mauritius_special.shtml (last visited on May 28,
2022).
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and it is agreed to carry out economic and technological cooperation in agriculture, finance, health
care, tourism and other areas. The China-Mauritius FTA marks the most open free trade agreement
in the service sector of Mauritius up to now. The Mauritian side has made commitments in 11 ser-
vice sectors, including finance, education, construction, tourism and health, covering more than 130
sub-sectors. China, on the other hand, has significantly eased restrictions against Mauritius on mar-
ket access in the areas of commercial services, finance and transportation, with an overall level of
openness far exceeding that of China’s commitments under GATS.

According to the annexes, first of all, financial services are one of the key areas of cooperation be-
tween China and Mauritius. In terms of rules, the China-Mauritius FTA sets a separate annex on
financial services, under which the two sides agree to strengthen cooperation in domestic regulation,
regulatory transparency, recognition and other areas. In terms of market access, Mauritius has made
a high-level commitment on opening up to China in the insurance, banking, securities and other
service sectors, allowing Chinese enterprises to establish commercial presence in Mauritius and
granting national treatment thereto. On the basis of its WTO commitments, China has incorporated
the latest opening-up policy in the financial sector. The China-Mauritius FTA will create good busi-
ness environments and development opportunities for Chinese and Mauritian financial institutions
to enter the other party’s market, and also provide opportunities for closer and deeper cooperation
between the financial sectors of the two countries.”” Second, one of the highlights of Mauritius’s ser-
vices opening-up is the movement of natural persons. Chinese citizens can go to Mauritius to carry
out business in the services sectors open to the public. Chinese people who go to Mauritius mainly
include business visitors, contractual services providers, graduate interns, and personnel transferred
within the company.” Third, Mauritius has for the first time fully opened its TCM services market to
China and agreed to strengthen exchanges and cooperation on TCM in an all-round way, which will
help Chinese TCM to go global.”

Electronic commerce is also a common concern of both sides. In accordance with Chapter 11 of the
China-Mauritius FTA (“Electronic Commerce”), both sides agree to carry out information exchange
and sharing of laws and regulations, policies and practical experience, jointly strengthen research
and training, promote mutual recognition of digital certificates and electronic signatures, enhance
the acceptance of electronic versions of trade management documents, and jointly create a favorable
environment for development, thus providing greater convenience for enterprises to improve effi-
ciency and expand markets.

77  China-Mauritius Free Trade Agreement Chapter 7 Annex A “Financial Services”.
78  China-Mauritius Free Trade Agreement Chapter 7 Annex B “Movement of Natural Persons”.
79  China-Mauritius Free Trade Agreement Chapter 7 Annex C “TCM Cooperation”.
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V. Development of International Trade in Services and the
Relevant Legislation and Regulations in China in 2021

(I) The Development of Trade in Services in China in 2021

Statistics show that China’s trade in services maintained relatively fast growth in 2021 despite the
impact of COVID-19. The yearly total imports and exports of services reached RMB 5,298.27 bil-
lion Yuan, growing by 16.1% year on year."” The development of international trade in services in
2021 mainly showed several features. First, trade in knowledge-intensive services grew steadily. The
sectors covered by knowledge-intensive services are generally finance, education, intellectual prop-
erty royalties, and telecommunications computers and information services. In 2021, imports and
exports of knowledge-intensive services reached RMB 2,325.89 billion Yuan, growing by 14.4%
year on year."' Exports and imports of the financial services as well as the telecommunications com-
puters and information services grew rapidly by 31.1% and 19.3% respectively. Second, the import
and export of transport services increased significantly. Since the outbreak of COVID-19, overseas
demands for goods such as anti-pandemic supplies had surged, but due to the pandemic prevention
and control measures, shipping capacity and air transportation capacity had been severely limited
and shipping prices had skyrocketed. Transport services grew substantially along with the growth
of trade in goods and became the fastest growing sector among the 12 sectors of trade in services.”
Third, the import and export of travel services continued to decline. The impact of COVID-19 on
the import and export of travel services was significant and continuing. Excluding travel services,
China’s imports and exports of services in 2021 would show a clear upward trend.*

The statistics of trade in services in 2021 showed as follows: First, global trade in services had been
impacted. Due to the differences in the structures of trade in services among different economies, the
impacts on trade in services varied from economy to economy. Countries or economies featuring a
knowledge-intensive structure were less affected, while those featuring a travel structure were more

80  See the Ministry of Commerce: Principal of the Department of Services Trade of the Ministry
of Commerce Introduces the Development of Services Trade in 2021, January 30, 2022, http://www.
mofcom.gov.cn/article/xwfb/xwsjfzr/202201/20220103277846.shtml (visited on May 25, 2022).

81  Specifically, exports of knowledge-intensive services reached RMB 1,262.39 billion Yuan,
growing by 18%, and imports of knowledge-intensive services reached RMB 1,063.5 billion Yuan,
growing by 10.4%. Ibid.

82  In 2020, imports and exports of transport services reached RMB 1,682.15 billion Yuan, grow-
ing by 61.2%. Specifically, exports of transport services reached RMB §820.55 billion Yuan, growing
by 110.2%, and imports of transport services reached RMB 861.6 billion Yuan, growing by 31.9%.
Ibid.

83  In 2020, imports and exports of China’s travel services reached RMB 789.76 Yuan, decreas-
ing by 22.5%. Excluding travel services, China’s imports and exports of services grew by 27.2% in
2020, increasing by 30.9% compared with 2019 year on year. Ibid 1.
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affected. Second, under the impact of the pandemic, China’s services trade structure had changed.
The services trade characterized by the import of travel services had been greatly affected, leading to
changes in China’s services trade structure. Third, China had continually deepen reform and opening
up, promoted the development of pilot free trade zones, optimized the business environment and
consolidated the foundation of the service sector, which had become the main internal reasons for
the relative stability of China’s index.*

(IT) The Important Laws and Regulations related to Trade in Services

Digital trade is an important part of international trade in services and has become an emerging field
of global economic and trade rules reconstruction in recent years. In particular, the COVID-19 pan-
demic has accelerated the global entry into the digital era, intensifying competition over standards
and rules in digital services trade, including market access, cross-border data flow and data localiza-
tion.” China has officially applied to join the Comprehensive and Progressive Trans-Pacific Part-
nership (CPTPP) and the Digital Economic Partnership Agreement (DEPA),*® demonstrating the ba-
sic attitude towards continually expanding high-level opening-up in the digital economic sector. At
the domestic law level, China made continuous progress in promoting digital trade and cross-border
data flow in 2021. In addition to the Cybersecurity Law enacted in 2017, the Personal Information
Protection Law and the Data Security Law were adopted and implemented in 2021. Together, the
three laws establish an overall framework for China’s general data, especially personal information
and important data, to be stored locally, and data to be subject to security assessment and security
review when leaving the country. In addition, the Cybersecurity Review Measures was adopted on
November 16, 2021, the Data Exit Security Assessment Measures (Draft) was released on November
2, 2021, and the Network Data Security Management Regulations (Draft) was released on Novem-
ber 1, 2021.

1. Data Security Law

The Data Security Law of the People'’s Republic of China was enforced on September 1, 2021. This

84 Institute of International Trade and Economic Cooperation: Global Trade in Services Develop-
ment Index Report (2021).

85 World Economic Forum, Digital Trade in Services and Taxation, White Paper, October 2021,
pp. 5-9.

86  On September 16, 2021, China submitted a written letter to New Zealand, the depositary of
the CPTPP, formally applying to join the CPTPP. Ministry of Commerce: China Officially Applied
to Join the Comprehensive and Progressive Trans-Pacific Partnership (CPTPP) http://www.gov.cn/
xinwen/2021-09/16/content_5637879.htm (visited on May 22, 2022). On November 1, 2021, China
submitted an official application to New Zealand, the depositary of the CPTPP, applying to join the
DEPA. Ministry of Commerce: China Officially Applied to Join the Digital Economic Partnership
Agreement (DEPA) http://www.mofcom.gov.cn/article/syxwfb/202111/20211103213288.shtml (vis-
ited on May 22, 2022).
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law further standardizes cross-border data flow rules and provides a strong protection for the lawful,
orderly and free cross-border flow of Chinese data. According to relevant regulations under the Data
Security Law and the Cybersecurity Law, on the basis of following the principle of equality and
mutual benefits, general data can basically realize free flow, but may be constrained in three aspects:
First, general data voluntarily participating in the critical information infrastructure protection sys-
tem will be reviewed according to cross-border flow rules targeting data collected and generated by
critical information infrastructure. Second, general data processing activities should also be subject
to national security review if they affect or may affect national security. Third, the cross-border flow
of general data is restricted according to the principle of equality. The cross-border flow of import-
ant data should follow exit security review rules established by laws and regulations. According to
different data processing subjects, important data can be divided into important data collected and
generated by critical information infrastructure operators and important data collected and generated
by other data processors. For the cross-border flow of critical data collected and generated by critical
information infrastructure operators, the Data Security Law requires a security review in accordance
with the relevant provisions of the Cybersecurity Law. Cross-border flows of core national data are
subject to stricter review rules.

The cross-border data flow rules established under the Data Security Law conform to the current
development trend of China’s cross-border data flow, which is conducive to China’s response to
network security risks. According to the development trends of relevant international economic
and trade agreements, two issues should be paid attention to when applying rules on cross-border
data flow. First, efforts should be made to strike a balance between security and development and
promote the safe and free flow of cross-border data. It should be noted that different treatment
methods should be established for different grades and categories of national security risks. Strict
limits should be placed on the cross-border flow of data that may pose specific national security
risks; we should adopt a more open and inclusive attitude towards general data and promote the free
cross-border flow of data and the development of data industry through data security. Second, a hier-
archical and classified data management system should be reasonably developed. In the implemen-
tation process of the Data Security Law, the specific connotation and judgment criteria of “important
data” should be further clarified, and the identification authorization and identification procedures
of “important data” should be coordinated to ensure the effective realization of the hierarchical and
classified data management system.

2. Personal Information Protection Law

The Personal Information Protection Law of the People’s Republic of China (hereinafter referred to
as Personal Information Law) was adopted on On August 20, 2021 and entered into force on No-
vember 1, 2021. The Personal Information Law, the Cybersecurity Law and the Data Security Law
jointly form a legal system for cyberspace governance and data protection in China. The Personal
Information Law has further improved provisions on the personal information exit management. On
the basis of the Cybersecurity Law, it has increased personal information protection certification of
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professional institutions, the standard contracts of state cyberspace administration and other ways,
and increased the legitimate paths of personal information exit, including security assessment,"” pro-
tection certification and standard contracts.*® The Personal Information Law also stipulates special
ways for cross-border provision of personal information. If laws, administrative regulations or state
cyberspace administration prescribe other conditions, or international treaties and agreements con-
cluded or participated in by China prescribe conditions for overseas provision of personal informa-
tion, other provisions may apply.

For the exit of personal information, in addition to the general conditions stipulated in Article 38,
the Personal Information Law also specifies two special requirements. One is separate consent.

According to Article 39 thereunder, a personal information processor providing personal informa-
tion outside the territory of the People’s Republic of China shall inform the individual the overseas
recipient’s designation or name, contact information, the processing purpose, the processing mode,
the type of personal information, and the ways and procedures for the individual to exercise rights
under this Law towards the overseas recipient, and obtain the individual’s separate consent. Sec-
ond, “equivalent level of protection” and “accountability”. Where personal information is provided
abroad, the personal information processor shall take necessary measures to ensure that the overseas
recipient’s processing activities of personal information meet the personal information protection
standards stipulated in this Law.* This requirement embodies the idea of “equivalent level of protec-
tion” commonly used in the legislation of major countries and regions.

The above legislative process shows that China was committed to actively integrating into the global
high-standard digital trade governance system in 2021. The bench-marking of high-standard digital

trade rules, on the one hand, provides new development space for the development of China’s digital
trade, and on the other, lays a foundation for China to participate in the formulation of international
digital trade rules and take the initiative and say in the formulation of rules. During the subsequent
negotiations for joining CPTPP and DEPA, China should continue to coordinate the domestic and
foreign rule of law, actively participate in the international rule of law, improve the digital trade
standard system and the policy and legal system, and provide effective legal guarantee for improv-

87 Atticle 40 of the Personal Information Law stipulates that operators of critical information infrastructure
and personal information processors that handle personal information to the amount specified by the state
cyberspace administration shall store the personal information collected and generated in the territory of the
People’s Republic of China within the territory. If it is really necessary to provide it abroad, it shall pass the se-
curity assessment organized by the national cyberspace administration; where laws, administrative regulations
and the provisions of the state cyberspace administration do not require a security assessment, such provisions
shall prevail.

88  The text of a standard contract is a part of a personal information exit contract. A personal
information processor can, based on his own needs, enter into a more specific contract with the
overseas recipient regarding rights and obligations relationships without revising the terms of the
standard contract text, reducing the level of protection under the standard contract or contradicting
against the standard contract text.

89  Personal Information Law, Article 38, Paragraph 3.
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ing the regulation of digital services trade.”

3. 14" Five-year Plan for Development of Trade in Services

General Secretary Xi Jinping attaches great importance to the development of international trade in
services. The Guiding Opinions of the CPC Central Committee and the State Council on Promot-
ing the High-quality Development of Trade requires “deepening reform and opening up in the field
of trade in services, continuously promoting the innovative development experiments of trade in
services, and improving the management system and policy system to promote the development of
trade in services”.”' In March 2021, the Outline of the 14" Five-Year Plan and Vision 2035 set out
clear requirements on the high-quality development of trade in services. In line with the above spirit,
24 departments including the Ministry of Commerce issued the /4" Five-year Plan for Development
of Trade in Services (hereinafter referred to as the Plan) in October 2021, making forward-looking
plans for deepening the reform and opening up of trade in services, accelerating the digitalization
process of trade in services, and deepening foreign cooperation in trade in services. It shows that
China attaches great importance to the development of international trade in services under the new
development concept. Adhering to the principle of giving priority to reform and opening up, the
Plan takes “deepening reform and opening up of trade in services” as its first special chapter on key
tasks and focuses on three aspects: easing market access in the service sector, improving the level of
opening up in cross-border services trade, and building a high-level platform for reform and open-
ing up. With the establishment and improvement of a negative list for cross-border trade in services
as a hallmark, we have taken the initiative to integrate factor flow-based opening-up and institu-
tion-based opening-up, and to align access “at the border” with oversight “behind the border” during
the “14" Five-Year Plan” period. This demonstrates China’s resolve and confidence in unswervingly
expanding the opening-up.

On August 12, 2020, the Ministry of Commerce issued the Overall Plan for Comprehensively
Deepening Pilot Innovation in Trade in Services, making it clear that China shall comprehensively
explore further opening-up of the service sector. Persistent efforts shall be made to combine fac-
tor-based opening-up and institution-based opening-up, coordinate opening up and regulation, and
link pre-establishment with post-establishment. Sustained efforts shall be made to improve opening
up levels both at the institutional level and in key areas. The service sector shall be opened up in an
orderly manner. Benchmarking international high standards, removal or easement of restrictions on
trade in services shall be pushed in the principle of complete removal, significant relaxation and or-
derly liberalization. Ways shall be explored to relax restrictions on trade in services under the mode
of movement of natural persons in specific service sectors, and promote mutual recognition of vo-

90 Yang Yanqing, Wu Guanghao. Accelerating the Landing of Rules on Cross-border Data Flow,
theory.gmw.cn, November 26, 2021.

91  Guiding Opinions of the CPC Central Committee and the State Council on Promoting the High-quality
Development of Trade, 2019 No. 35 document, November 19, 2019, Part IV, Article 11 (“Vigorous Develop-

ment of Trade in Services”).
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cational qualifications in accordance with the principle of reciprocity. At the same time, innovative
development models for trade in services shall be explored. China shall vigorously develop digital
trade, improve digital trade policies, and optimize inclusive and prudent regulation of digital trade. It
shall promote deeper integration of manufacturing services, encourage producer services to integrate
into global value chains through services outsourcing and other means, and develop emerging trade
in services. The Plan lays special emphasis on comprehensively exploring ways to improve conve-
nience. The cross-border use of the RMB shall be accelerated in services trade. Trials of the digital
RMB shall be launched in the Beijing-Tianjin-Hebei region and other pilot areas where conditions
permit.

(IIT) Negative List for Cross-border Trade in Services in Hainan Free Trade
Port

On June 10, 2021, the Hainan Free Trade Port Law was promulgated and implemented, providing
a legal basis for the Special Administrative Measures on Cross-border Trade in Services at Hainan
Free Trade Port (Negative List) (2021 Edition) (hereinafter referred to as Hainan Negative List).
On July 26, 2021, Hainan Negative List was released, which clearly lists 70 special administrative
measures in 11 categories targeting overseas service providers. This is China’s first negative list for
cross-border services trade at the national level, which was effective on August 26, 2021 * General-
ly speaking, the Hainan Negative List benchmarks high-standard international economic and trade
rules, promotes high-level institutional opening-up, and reflects the following characteristics.

First, a new mode. The negative list mode is the main mode for making opening-up arrangements
in the investment and cross-border services trade sector under current high-standard international
free trade agreements. The Hainan Negative List lists special administrative measures for overseas
service providers to provide services to Hainan Free Trade Port through three modes: cross-border
delivery, consumption abroad, and movement of natural persons. In sectors beyond this List, within
Hainan Free Trade Port, domestic and overseas services and service providers are treated equally.

Second, new rules. The Hainan Negative List lists, in a unified manner, special administrative mea-
sures for cross-border services provision by overseas service providers in terms of national treat-
ment, market access, local presence and cross-border financial services trade. National treatment and
market access are international rules in the service sector that have been included in the WTO and
the free trade agreements we have signed. Local presence and cross-border trade in financial ser-
vices are new rules under high-standard international economic and trade agreements.

Third, new frontiers. Based on China’s current level of opening-up, the Hainan Negative List pro-
poses pertinent opening-up measures targeting the sector of cross-border trade in services such as
professional services, transportation, finance and education. In terms of talent policy, restrictions on
overseas individuals taking more than 10 professional qualification examinations such as registered

92  Ministry of Commerce Order 2021 No. 3: Special Administrative Measures on Cross-border
Trade in Services at Hainan Free Trade Port (Negative List) (2021 Edition), July 23, 2021.
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metrologist, registered engineer of survey and design, and registered fire engineer have been lifted
to facilitate the participation of overseas talents in the construction of Hainan Free Trade Port.

Fourth, new level. The openness of Hainan Negative List exceeds China’s WTO accession commit-
ment level in more than 120 service sub-sectors, and is also higher than the openness of correspond-
ing areas under the vast majority of China’s currently effective free trade agreements.

The institutional opening arrangement embodied in the Hainan Negative List will help to promote
the liberalization of services trade and improve the overall openness of Hainan Free Trade Port. It
can form a superposition effect with other existing free trade port policies and help Hainan Free
Trade Port to form new advantages in the development of services trade.” Meanwhile, given the
importance of digital trade, Hainan should explore the establishment of a regulatory system for the
orderly flow of cross-border data. At the “first tier”, efforts shall be made to establish a security man-
agement system for classified, graded and diverged cross-border data transmission, relax Internet
access restrictions, realize the convenient flow of cross-border data, implement a classified review
system for inbound information contents, and establish a hierarchical security management system
for outbound data. At the “second tier”, focus shall be placed on strengthening supervision over the
flow of information and data from the Free Trade Port to the mainland, and actively promoting inter-
national mutual recognition of rules governing cross-border data flows.

(IV) The Development of Beijing’s Service Industry

1. Beijing Development Plan of Modern Service Sector in the “14" Five-year Plan” Period **

Since the “13" Five-Year Plan”, Beijing has attached great importance to accelerating the high-qual-
ity development of modern service sector. Data show that modern service sector has become the
main engine driving Beijing’s economic growth and the main window to enhance Beijing’s interna-
tional influence. Finance, science and technology, information, commerce, culture and other fields
are playing an increasingly prominent leading role. Steady progress has been made in developing
the National Comprehensive Demonstration Zone for Expanding Opening-up of the Service Sector
and the China (Beijing) Pilot Free Trade Zone. On November 18, 2021, Beijing City issued the Bei-
jing Development Plan of Modern Service Sector in the “14" Five-year Plan” Period (hereinafter
referred to as Beijing Plan), which specifies that based on the strategic positioning of capital city,
leading with the Capital development, at the theme of promoting high-quality development, and ad-
hering to the digital, professional, quality-oriented and international development direction, Beijing
shall accelerate the development of a high-quality modern service sector system that is compatible

93  See Kuang Xianming. Release the Effect of Hainan’s Services Trade Negative List as Soon as
Possible, Economic Information Daily, August 10, 2021.

94  The Notice of Beijing Municipal Commission of Development and Reform on Printing and Is-
suing Beijing Development Plan of Modern Service Sector in the “14" Five-year Plan” Period, Jing
Fa Gai No. [2012] 1606, November 10, 2021.
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with the Capital’s functions as “four centers”, continue to strengthen Beijing’s core position in the
global industrial chain, value chain and innovation chain, and build Beijing into an international
first-class high-level service hub. By 2025, the added value of Beijing’s modern service sector will
account for about 70% of the gross regional domestic product, and the scale of trade in services will
exceed RMB 1.3 trillion Yuan.

According to the Beijing Plan, during the “14" Five-Year Plan” period, Beijing will focus on the
construction of “two districts” to promote high-quality development of modern service sector. It
will actively integrate itself into China’s opening-up strategy, align itself with new international
ideas and rules, establish open institutions and systems in line with international standards, promote
opening-up and reform at a higher level, and enhance the influence of domestic and international
services. During the “14™ Five-Year Plan” period, Beijing will also establish a modern service sector
development index system and other key measures to strengthen the dominant role of the market in
resource allocation and foster a world-class modern service sector development ecology. The Bei-
jing Plan outlines more than 100 specific measures, including accelerating the deep integration of
modern services and advanced manufacturing. In particular, important measures have been proposed
to develop professional services, such as supporting well-known overseas arbitration institutions and
international commercial mediation organizations to set up offices in Beijing so as to build an inter-
national commercial arbitration center.

2. Several Measures of Beijing City on Reforming and Optimizing the Development Environment
of Legal Service Sector”

The development of legal service sector is an important field in the construction of the two districts
in Beijing. The Several Measures of Beijing City on Reforming and Optimizing the Development En-
vironment of Legal Service Sector (hereinafter referred to as Beijing Measures) released in July 2021
is intended to, following the requirements of “benchmarking high-standard international economic
and trade rules, actively promoting institutional innovation, and with greater intensity, plotting and
promoting the high-quality development of pilot free trade areas”, further strengthen the system
and mechanism innovation in the legal service area, and promote the professional, high-end and
international development of the legal service sector. The Beijing Measures strives to match first-
rate standards, align with international rules and practices, and explore to advance new systems and
mechanisms.”

The Beijing Measures mainly include providing more convenient work, residence and entry and
exit services, facilitating cross-border legal business revenue and expenditure, optimizing judicial

95 Notice of Beijing Municipal Development and Reform Commission and Beijing Municipal Bu-
reau of Justice on Printing and Issuing Several Measures on Reforming and Optimizing the Develop-
ment Environment of Legal Service Sector, Jing Fa Gai Gui No. [2012] 2, issued on July 21, 2021.
96 Beijing Daily: Build an International Commercial Arbitration Center, Facilitate Foreign Legal
High-end Talents to Come to Beijing - Beijing “Two Zones” Construction Legal Service Support
Measures Released, August 1, 2021.
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administrative approval services, building an international commercial arbitration center, supporting
foreign-related legal service institutions to explore the market, and strengthening the cultivation of
foreign-related legal service talents. Especially in the aspect of building an international commercial
arbitration center, Beijing Measures proposes that, to give full rein to Beijing’s commercial service
advantages and attract international outstanding arbitration resources, efforts shall be made to sup-
port well-known arbitration agencies and international commercial mediation organizations to set up
business offices in Beijing Free Trade Zone, carry out foreign-related arbitration and mediation busi-
ness in the field of civil and commercial disputes, and lawfully support Chinese and foreign parties
in applying for and executing temporary measures such as property preservation, evidence preserva-
tion and behavior preservation before and during arbitration. All kinds of enterprises are supported
to choose Beijing arbitration institutions for commercial arbitration and agree on Beijing as the
place of arbitration when signing foreign-related contracts. Considering that conducting internation-
al arbitration business requires massive access to the international websites, it is proposed to explore
building a safe and convenient international Internet data dedicated channel in China (Beijing) Pilot
Free Trade Zone, and to appropriately provide security guarantee services to arbitration institutions
and other legal service institutions within China (Beijing) Pilot Free Trade Zone for visiting interna-
tional academic cutting-edge websites.

3. Implementation Plan of Beijing City for Comprehensively Deepening the Pilot Program for
Innovative Development of Trade in Services

To implement the Reply of the State Council on Agreeing to the Overall Plan for Comprehensively
Deepening the Pilot Program for Innovative Development of Trade in Services (Guo Han No. [2020]
111), further advance supply side structural reform in the field of trade in services, establish and per-
fect the system and mechanism of innovative development of Capital services trade in the new pe-
riod, and provide duplicable and promotable experience for nationwide services trade development,
Beijing printed and issued the Implementation Plan of Beijing City for Comprehensively Deepening
the Pilot Program for Innovative Development of Trade in Services (hereinafter referred to as the
Beijing Plan) on November 26, 2020.

Beijing Plan proposes that, relying on China International Fair for Trade in Services, the interna-
tional first-class dual-hub airport and other major open platforms, and giving rein to Beijing’s ad-
vantages in digital resources, Beijing shall focus on the digital trade development, promote docking
with international rules, speed up services trade upgrading in key areas such as finance, Internet
information and professional services, improve the liberalization and facilitation of cross-border
flows of such factors as capital, talents, technology and data, establish an efficient and secure gover-
nance system for trade in services, enhance the competitiveness of services trade entities in the in-
ternational market, lead “Chinese services” to a higher position in the global value chain, and boost
high-quality development of the Capital. Beijing will be committed to building a “trinity” pilot dig-
ital trade zone to explore the secure and orderly flow of cross-border data and unleash the vitality of
digital trade innovative development. Focusing on key areas, it will shape a new pattern of two-way
opening-up of the Capital’s service sector, including expanding the opening-up market of financial
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services and expanding the opening-up scale of Internet information services. In terms of deepening
the opening-up and reform of professional services, the Beijing Plan specifically states that well-
known overseas arbitration institutions and dispute settlement institutions, after being registered and
put on record, should be allowed to set up offices in the pilot free trade zone to provide arbitration
services for disputes arising in international commercial and investment fields.

The opening-up of Beijing’s legal service sector to the outside world is a key content of Beijing’s
services trade development, and a number of safeguard measures have also been provided at the
national level for actively promoting the construction of Beijing International Arbitration Center.
For example, the Supreme People’s Court specially issued the Opinions on the People’s Court’s
Provision of Judicial Services and Safeguards for the Construction of Beijing National Comprehen-
sive Demonstration Zone for Expanding Opening-up of the Service Sector and China (Beijing) Pilot
Free Trade Zone,” the Beijing Financial Court has been set up to support reform and innovation in
the financial services sector, and the “Beijing One-stop Diversified Dispute Resolution Center for
International Commercial Disputes” has been unveiled and established in the Beijing No. 4 Interme-
diate People’s Court. Finally, international arbitration institutions represented by Beijing Arbitration
Commission/Beijing International Arbitration Center have effectively improved the level of interna-
tional arbitration services, which is of great significance to the construction of Beijing International
Arbitration Center and the further improvement of the openness of the legal service sector.

97  The Supreme People’s Court: Opinions on the People’s Court’s Provision of Judicial Services and Safe-
guards for the Construction of Beijing National Comprehensive Demonstration Zone for Expanding Open-
ing-up of the Service Sector and China (Beijing) Pilot Free Trade Zone [Fa Fa No. (2021) 11], March 26, 2021.
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VI. Conclusion and Outlook

In 2021, In terms of international trade in services, China actively participated in the establishment
of rules for trade in services in international economic and trade agreements externally, and attached
great importance to the services industry development and market opening-up domestically, making
remarkable achievements despite the significant impact of COVID-19. However, compared with de-
veloped countries, the industrial foundation of China’s services trade development is still relatively
weak, the proportion of services in GDP is lower than that of services in global GDP, and the pro-
portion of services trade in international trade is also lower than that of global services trade in in-
ternational trade. The institutional opening-up of China’s service sector is also relatively insufficient,
and the improvement of export competitiveness of services trade is relatively slow. In the post-
COVID-19 era, the development of trade in services is likely to face greater protectionist challeng-
es, with an increasing number of measures restricting the development of trade in services, such as
national security, technical standards, intellectual property protection, preferential purchase of local
services, and restrictions on the export of technical services.

Due to the influence of multiple factors such as COVID-19 and the Russia-Ukraine war, the devel-
opment of China’s trade in services will still face great challenges in 2022, and in particular, the
import and export of travel services will probably remain in a downward range. Driven by the rapid
development of the digital industry, digital trade, especially the export of digital services, is likely
to become a bright spot of development. Internationally, developed countries will remain China’s
important partners in trade in services, but there are still great uncertainties in trade in services due
to the pandemic and other factors. China should continue to cut or lower the special administrative
measures related to the service sector from the negative list for foreign investment access, and con-
tribute to the high-quality improvement of services trade based on the commercial presence mode
while further accelerating the development of trade in services under the three modes of cross-bor-
der delivery, overseas consumption and movement of natural persons in a wider scope.

“Digit opens the future, and service promotes development”. Despite the multiple challenges at
home and abroad, the continuous and expanded opening-up of the service sector is the top priority
of China’s new round of high-level institutional reform and opening-up. In his opening speech at
the 2021 China (Beijing) International Fair for Trade in Services, the General Secretary Xi Jinping
stressed that China would enhance the opening-up level, promote the implementation of a negative
list of cross-border services trade across the country, explore the construction of a national services
trade innovative development demonstration zone, expand the space for cooperation, and increase
support for the development of the service sectors in “Belt and Road” countries. China would
strengthen the development of rules in the service sector, support Beijing and other places in carry-
ing out pilot projects of docking rules under high-level international free trade agreements and build
a digital trade demonstration zone. The Beijing Stock Exchange would be set up to build a battle-
field for service-innovative small and medium-sized business owners. This has pointed out a clear
direction for China to continue to vigorously develop the service sector, promote international trade
in services and participate in the formulation of international rules on trade in services.
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Introduction to Issuing Institutions

Beijing Arbitration Commission

The Beijing Arbitration Commission, also known as the Beijing International Arbitration Center (the
BAC/BIAC), was established on 28 September 1995. Over the past two decades, the BAC/BIAC
has become a leading arbitration institution in China with an international reputation for its indepen-
dence, impartiality, professionalism and efficiency. Since 2013, the Commercial Dispute Resolution
in China: An Annual Review and Preview has become a major source of information concerning
the dispute resolution practice in China for practitioners at home and abroad, and has been highly
recognized by experts in the industry. The BAC/BIAC has been invited as an observer for the UN-
CITRAL Working Group II since 2017. The BAC/BIAC was recommended as one of the arbitration
institutions within the “one-stop” diversified international commercial dispute resolution platform
established by the China International Commercial Court in 2018. The BAC/BIAC released In-
vestment Arbitration Rules in 2019, which endeavors to provide a Chinese approach in response to
investor-state dispute settlement reform. The BAC/BIAC also provides other alternative dispute res-
olution services such as commercial mediation and construction dispute board.

China Association of Trade in Services

China Association of Trade in Services (CATIS) is a national trade organization approved by the
State Council. There are several thousand membership enterprises under CATIS. And the secretariat
of China Cross-border E-commerce 50-person forum, which is launched by the Counselor Office
of State Council, is set under CATIS structure. The mission of CATIS covers the following aspects:
to promote international cooperation and communication under the support of international orga-
nizations such as UNCTAD, UNOSSC, WTO and WCO; to cultivate talents-training program on
new technology, new business model, emerging industry etc; to organize national-level conference
and activities such as CIFTIS and CIIE, and to cultivate and promote national conference brand;
to achieve program cooperation and promotion with local government authorities; to serve for the
high-quality development of regional economy.
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